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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA Criminal No. ..1152.+.54..06, 
vs. 


’ Filed 
BERNARD DEUTCH.......... 
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Harry M. Hull, Clerk 


NOTICE OF APPEAL 


Name and address of appellant 


Bernhard Deutch 
4944 Rubicam &t. Phila. Pa. 


Name and address of appellant's attorney 
Henry W. Sawyer III George Herbert Goodrich 
117 So. 17th St. Phila. 3, Pa. 607 Ring Bldg. N. W. Ween, 8 
Offense 
Vio 2 US Code 192 
Concise statement of judgment or order, giving date, and any sentence 
Sentenced to imprisonment for a period of 90 days and to pay a 
fine of one hundred dollars (100) dollars, deft. to remain on 
same bond pending appeal on condition that appeal shall be 
taken promptly. Sentence imposed Dec. 13th '56 
Name of institution where now confined if not on bail 
On Bail 
I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 
12/20/56 
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Date Appellant 
/s/ George Herbert Goodrich 


/s/ Henry W. Sawyer III 
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INDICTMENT 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
(Grand Jury Impaneled on September 30 
1954, and Sworn in on October 5, 1954$ 


UNITED STATES OF AMERICA 
Criminal No, 1152 = 54 
“h Grand Jury Original 

BERNHARD DEUTCH (2 U.S.C, 192) 

The Grand Jury charges: 

INTRODUCTION 

On April 12, 1954, in the District of Columbia, a subcommittee 
of the Committee on Un-American Activities of the House of Representatives 
was conducting hearings, pursuant to Public Law 601, Section 121, 79th 
Congress, 2d Session, (60 Stat, 828), and to H, Res, 5, 83d Congress, 

Defendant, Bernhard Deutch, appeared as a witness before that 
subcommittee, at the place and on the date above stated, and was asked 


questions which were pertinent to the question then under inquiry, 


Then and there the defendant unlawfully refused to answer those per= 


tinent questions, The allegations of this introduction are adopted and 


incorporated into the counts of this indictment which follow, each of 
which counts will in addition merely describe the question which was 
asked of the defendant and which he refused to answer, 
COUNT_ONE 
The committee was advised that a witness by the name of Ross 
Richardson has stated that you acted as liaison between a Communist 
Party group on the campus and a member of the faculty at Cornell, and 
that you knew the name of the member of that faculty, who was a member 
of the Communist Party, will you tell us who that member of the 
faculty was? 
COUNT TWO 
Will you tell the committee, please, the source of that $100 


contribution, if it was made? 


COUNT_ THREE 
Where were these meetings held? 
COUNT FOUR 
Were you acquainted with Homer Owen? 


COUNT_FIVE 


The witness is directed to give the name of the person by 


whom he was approached, 


United States Attorney in and 
for the District of Columbia 


A TRUE BILL; 


Foreman, 


Filed: November 24, 1954 


Filed December 3, 195% ~ Harry M. Hull, Clerk 


PLEA OF DEFENDANT 


On this 3rd day of December, 1954, defendant, Bernhard 
Deutch, by his attorneys, Henry W. Sawyer, III, Esq., of Phila- 
delphia, Pennsylvania, pro hac vice, and Edmund T., Campbell, 
Esq., being arraigned in open court upon the indictment, the 
substance of the charge being stated, pleads not guilty thereto. 

Defendant is granted until January 10, 1955 to file 


motions, 


Filed February 11, 1956 


MOTION TO DISMISS 


Now comes the defendant, BERNHARD DEUTCH, by his at- 
torneys, Henry W. Sawyer, III and Fdmund D. Campbell, and moves 
the Court to-dismiss-the indictment on the following grounds: 

1. Public Law 601 Sec, 121, 79th Congress, 2nd 
Session (60 Stat. 828), which is the enabling legislation of 
the Committee on Un-American Activities of the House of Repre- 
sentatives, is inherently unconstitutional in that it purports 
to authorize an inquiry in violation of the First Amendment to 
the Constitution of the United States. 

2. The questions asked by the Subcommittee of 
the Committee on Un-American Activities of the House of Repre- 
sentatives of the defendant constitute a violation of his rights 
under the First Amendment and, therefore, he was under no duty 
to respond. 

3. The questions asked by the Subcommittee of 
the Committee on Un-American Activities of the House of Repre- 


sentatives of the defendant were not pertinent to the inquiry as 


required by Title 2, Sec. 192 of the United States Code. 

4, The indictment fails to charge a crime in that 
it does not allege that the defendant's refusal to answer ques- 
tions was willful. 


Southern Building 
Washington 5, D.C, 


117 South 17th Street 


Philadelphia 9 Pa. 


Filed February 11, 1955 - Harry M, Hull, Clerk 
ORDER OF COURT DENYING MOTION 
Criminal No, 1152. 


Charge Violation of Section 192, Title 2, U.S. Code 


On this llth day of February, 1955 came the Attorney 
of the United States; the defendant in proper person and by -his 
attorneys, Henry Sawyer and George Goodrich, Esquire; whereupon 
the defendant's motion to dismiss the indictment and the oral 
motion for a reduction of Cash Bond from $1,000.00 to $500.00, 
each coming on to be heard, after argument by counsel, the mo- 
tion to dismiss the indictment is by the Court denied and the 
motion (oral) to reduce the cash bond from $1,000.00 to $500.00 
is by the Court granted, 

By direction of 
/sZ Charles F. Mclaughlin 
Presiding Judge 
Present Criminal Court #1 
United States Attorney Harry M. Hull, Clerk 


by William Hitz 
By__Daniel J, Mencoboni 
k 


Assistant United States Attorney Deputy Cler 


Ralph FE, Minier 
Official Reporter 


Filed December 5, 1956 


MOTION 


AND NOW comes the defendant, by his attorneys, George H. 
Goodrich and Henry W. Sawyer, III, and moves the Court to continue 
the above captioned case for the following reasons: 

1. The case involves a contempt of Congress charge laid 
under 2 U.8.C. §192, 

2. The defendant refused to answer certain questions as 
to wheather or not certain named individuals were or had been members 
of the Communist Party, this refusal having taken place before the 
Committee on Un-American Activities of the House of Representatives. 

3. The defendant answered all questions as to his own 
past membership in the party and the circumstances and events 
surrounding that membership, basing his refusal to answer as to others 
on "moral scruples", the First Amendment and lack of jurisdiction 
of the Committee to compel such disclosure. 

4. In the case of United States v, Watkins, the 
defendant Watkins took an identical position before the same 
Committee, Watking was tried and convicted in the District Court 
for the District of Columbia before Judge McGarraghy. The case 
was appealed by the defendant to the United States Court of Appeals 
of the District of Columbia, the decision reversed by the panel of 
said court consisting of three judges and, upon reargument, 
a1ijyrmed by the full court. Certiorari was granted by the Supreme 
Court of the United States and the matter was argued in the Supreme 
Court of the United States on March 7, 1957. 

5. Counsel believe, and therefore aver, that the decision 


of the Supreme Court of the United States in the case of U. S. v, 


6 6 


Watkins will almost certainly decide the legal questions involved 
in the instant case. 

6. On October 29, 1956 the government per Lewis Carroll, 
Assistant United States Attorney, in the virtually identical cases 
of Singer v. U. §., No. 13,299 and Gojack v. U. &., No. 13,464, 
both of which cases are on appeal before this Court, moved this 
Court to delay those cases until the decision of the Supreme Court 
in the Watkins case, which Motion was granted by this court. 

WHEREFORE, it is prayed that in order to avoid an unnecess- 
ary proceeding with consequent expense and demands upon the time 
of the Court, the Office of the United States Attorney and the 
defendant that all proceeding in this case be continued until the 
decision of the Supreme Court of the United States in U. S. Ve 


Watkins. 


George Herbert Goodrich 


"Henry W. Sawyer, Ill 


CLERK'S MINUTE RE-DENIAL OF APPELLANT'S MOTION 


Un this Sth day of December, 1956 came the Attorney of the 
United States, the detendant by his counsel George Herbert Goodrich, 
Esquire; whereupon, the motion of the defendant for a continuance 
of the trial date, coming on to be heard, after argument by 
counsel is by the Court denied. 


By direction of 


Bolitha J. Laws 


Presiding Judge 


Criminal Court # Assign. 


Harry M. Hull, Clerk 


Present 
United States Attorney By Paul A. Rosen 
Deputy Clerk 


By William Hitz 
Assistant United States Attorney 


da Watson 
Official Reporter 


WAIVER OF TRIAL BY JURY 


On this llth day of December, 1956, came the attorney of 
the United States; the defendant in proper person and by his 
attorneys, Henry Sawyer III and George H. Goodrich; whereupon the 
defendant waives trial by jury and the attorney of the United States 
consenting thereto, and with the approval of the Court, the trial 
proceeds. 


The case is respited until the meeting of the Court tomorrow 
morning at 10:00 AM. 


By direction of 


Alexander Holtzoff 
Presiding Judge 


Criminal Court #1 


Harry M. Hull, Clerk 
Present: 
United States Attorney By Daniel J. Mencoboni 
Deputy Clerk 
By lliam Hitz 
Assistant United States Attorney 


J. Rawls 
Official Reporter 


MR. HITZ: May I proceed with the evidence, your Honor? 
THE COURT: Yes indeed. 
Thereupon 
FRANK §. TAVENNER, JR. 
was called as a witness for and on behalf of the United States and, 
having been first duly sworn, was examined and testified as 
follows: 
DIRECT EXAMINATION 
BY MR. HITZ: 


Mr. Tavenner, will you give your full name; please sir? 


Q 
A Frank S. Tavenner, Jr. 
Q 


Your occupation, sir? 

A Counsel for the Vommittee on Un-American Activities for 
the House of Representatives. 

How long have you been its counsel, sir? 

A Since May 1, 1949. 

Q Did you have duties, Mr. Tavenner, on the Committee staff 
with respect to those hearings of the Committee which were conducted 
in Albany, New York? 

A Yes, sir, I did. 

Q In what years were those hearings conducted? 

A The hearings were conducted there in July of 1953 and in 
April of 1954. 

Q Were you the interrogating attorney for the Committee in 
those hearings? 

A I was. 

Q Did you assist in the preparation of the investigation 
which led to those hearings? 

A Yes, I did. 


Did you engage in conferences with the Committee concerning 


those investigations? 

A Yes, Sir. 

Q Were you present at the time that Mr. Deutch testified be- 
fore the Committee in 1954? 


A I was. 


Q On what date did he appear, sir? 
A April 12, 1954. 

Q Was that in Washington, D. C.? 

A 

Q 


Yes, sir. 

Now, Mr. Tavenner, if you will refer to Government's Ex- 
hibit No. 5, which is printed as "Education Number 8," you will find 
in there, will you not, the testimony of Mr. Deutch? 

A Yes, sir. 

Q In April 1954. That is the testimony concerning which 
this alleged contempt was committed; is that right, sir? 

A Yes, sir. 

Q We note, Mr. Tavenner, that it is entitled "Communist 
Methods of Infiltration (Education--Part 8)." 

A Yes, sir. 

Q The other prints, Committee prints, of the so-called 
Albany investigation were entitled in one way or another "Albany"! 
Parts whatever part it was. 

Was there a connection between Mr. Deutch's testimony, 
which has been printed in "Education--8" and the geographical area 
testimony and hearings entitled "Albany, New York"? 

A Yes, sir. 

MR. SAWYER: I object to that, your Honor. 

THE COURT: Objection overruled. 

BY MR. HIT2: 

How does it happen that Mr. Deutch's testimony appears 


10. 


in "Education--8" if it was a part actually of "Albany"? 
A Well, the staff in the releasing of this testimony at a 
later date placed it for convenience under the heading of Education. 
Q What connection was there between it and the investigations 
entitled "Albany, New York"? 
MR, SAWYER: Objection. 
THE COURT: You may answer. 
BY MR. HITZ: 
Q Would you care to go to Albany--1l and to commence your 
answer? 
A Very well, sir. 
Q Will you do that and give us the date you are speaking of 
and what immediately led to Albany--1? 
A The Committee -- 
MR. SAWYER: I object to this question, your Honor. 
THE COURT: Beg pardon? 
MR. SAWYER: -I say I object to this question. 
THE COURT: Please do not keep objecting all the time. 
Do not be so technical. 
MR. SAWYER: Your Honor, this is not technical in the 


THE COURT: No, this is technical. 

Will you gentlemen come to the bench. 

(At Bench Conference: ) 

THE COURT: If you are going to practice law here and you 
are welcome to do it, you have got to practice on the level in which 
we generally do, that is the better members of our bar do. 

These little technical objections are just fly specks. 

I do not decide the merits of a case on objections to evidence. 


Now, if the evidence has no probative value the time to 


raise it is when you sum up the case. 

MR. SAWYER: Yes, sir, but how may I -- I want to con- 
form with your practice, sir. I do not want to jump up. How may 
I protect the record to show that this evidence - that I want to 
object to as being totally unconnected with this defendant? 

THE COURT: You do not have to object for that purpose. 
You can argue that in your final argument and if it is not con- 
nected with the defendant, it will not be considered. 

MR. SAWYER: Yes, sir, but how do I protect myself on 
the record, sir? 

THE COURT: Well, that is the way to protect yourself. 

This is a case being tried before a judge as the trier 
of the facts, and if any evidence is not connected, of course I 
shall not consider it and you can argue that, but do not keep jump- 
ing up and objecting to every question. 

Now, if you object to one question and it opens up to a 
line of inquiry, and I have ruled on it, you do not have to keep 
repeating an objection to every question after that. 

MR. SAWYER: I have no wish to. Could we do this, your 
Honor: do I understand that my objection now is to any testimony 
from this witness as to any investigations in the Albany area, as to 
any investigations or reports or considerations by the Committee 
which this witness is not competent to testify to? 

THE COURT: Objection overruled. 

MR. SAWYER: Then I won't have to jump up. 

THE COURT: I cannot decide the case until after I take 
the evidence and I don't decide cases on objections to evidence. 

(Discussion held off the record) 

MR. SAWYER: My objection goes to the relevancy and com- 


petency of this witness to testify to the Committee's intent, and 


that is a continuing objection. 

THE COURT: No, no question has been asked him about the 
Committee's intent and you will have to wait until the question is 
asked. 


MR. SAWYER: Well, what was in the Committee's purpose 


THE COURT: I just wanted to explain my view that I do 
not pass upon the merits of the case in the shape of ruling on ob- 


jections to evidence. 


(In Open Vourt:) 


THE COURT: You may proceed. 
BY MR. HITZ: 

Q Mr. Tavenner, I think you had stated in effect that the 
title of this print was a matter of editing by the staff, and then 
you were explaining in what fashion the testimony and the hearing 
at which Mr. Deutch appeared stemmed or did not stem from the Albany 
hearings, and you were going back to Albany--1.-- Will you continue?.-- 

A Yes. The Committee, after a preliminary investigation, 
determined that it would conduct area hearings at Albany and in Michi- 
gan, in San Diego, in Los Angeles, Seattle, Chicago, and several 
other places. 

As a result, this hearing was instigated in the City of 
Albany in July of 1953. During the course of the testimony there, 
in fact the testimony of a man by the name-of James Davis, informa- 
tion came out regarding a phase of Communist activities in that area 
which the Committee had not thoroughly investigated, and it restricted 
his testimony to matters other than that particular thing, and it: 
was announced then during those hearings that the Committee would con- 


tinue its investigation and return to Albany for further hearings. 
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That investigation continued from the end of that hearing 


in July, 1953, until August 7, 1953, and then in the last meeting of 


the executive meeting of the Committee in that year, which was held 
on November the 13th, the Committee determined that it would conduct 
hearings at the beginning of 1954. 

Again in the area of Albany and adjacent territory. 

That hearing was delayed, for reasons that are probably 
not necessary to go into, and was not held until April the 7th. 

On March the 22nd the same members of this subcommittee -- 

THE COURT: Well, what is the pending question? 

MR. HITZ: I think he has covered it. The connection 
between these -- Well no, perhaps he has not quite covered that. 

THE WITNESS: On March the 22nd this same subcommittee, 
each of the members of this subcommittee, met in Washington and con- 
ferred with a witness by the name of Richardson. At that time it 
was learned from him that a member of the faculty at Cornell was a 
member of the Communist Party and assisted the Communist Party 
group. 

THE COURT: Now, of course, the Court is taking this 
evidence not as proof of the facts but merely as proof tending to 
show relevancy of this particular inquiry. 

MR. HITZ: Oh yes. 

THE COURT: And solely for that limited purpose. 

MR. HITZ: That is why it is being offered; yes, sir. 

BY MR. HITZ: 

Q May I interrupt just enough to ask you to place the loca- 
tion of Cornell within a particular area? 

A Yes, sir. Cornell is located at, Ithica, which is a short 
distance from the City of Albany. 

Q Thank you, sir. 


A The Committee learned on March 22nd that there was only 
one member of the Vommunist Party group within the student body of 


Cornell who knew of the identity of that professor at the univers- 


ity, and the name of that individual was given us at that time as 


the name of the witness that was called on the 12th, Mr. Deutch. 
Q That is the defendant here’? 
A The defendant here. But we did not know of the where- 
abouts of the witness. 
Q Again you speak of Deutch, do you? 
A Yes, Mr. Deutch. 

On Sunday before the hearings began in Albany, which would 
have made it April the 6th, we learned from our investigation of 
his address, and as a result of that the following day Mr. Deutch 
was subpoenaed to appear at the Albany hearings on the 9th of April. 

Q Where was Mr. Deutch located, sir? 
A Mr. Deutch at that time was at the University of Pennsyl- 
vania, in Philadelphia. 

It was on the 8th day of April that I received a telephone 
call from his counsel in Philadelphia, calling attention to the fact 
that only two days had expired from the time, or would expire from 
the time of the service of the subpoena until the time for his ap- 
pearance in Albany, and requested that the hearing be transferred to 
Washington instead of being held in Albany. 

At the same time counsel suggested that the hearing might 
be in executive session. 

After consulting the subcommittee I advised counsel that 
the hearing would be continued to Washington for Monday, the 12th 
of April; that I could not express any opinion as to whether or not 
the hearing would be executive; that that would be a matter which 


would have to be passed upon at the time the subcommittee met. 


As a result of that, for the convenience of the witness, 


this hearing regarding Mr. Deutch began on April 12th in Washington. 


Q Now, you have mentioned that you consulted with reference 


to the postponement requested by Deutch with the Subcommittee? 

A Yes. 

Q Was that a body of the Committee which had been desig- 
nated to conduct the Albany hearings? 

A That was the subcommittee which had been so designated. 

Q You have stated that the Committee received certain in- 
formation and that the Committee determined to do this and that. 
Will you tell us whether you have personal knowledge of the re- 
ceipt by the Committee of the information and of the determination 
by the Committee of these courses of action about which you have 
just testified? 

A Yes, sir. 

Q How did you receive that personal information? Were you 
present when the information was received by the Committee? 

A I was not present on March the 12th but I examined the 
transcript of the witness! testimony and of course conferred with 
the investigator who had interrogated the witness Richardson. 

Q I see. 

A And I was present in Albany on April the 6th and directed 
what the investigator should do in order to find the address of the 
witness and directed him what to do upon receiving that information. 

Q Now, to your knowledge did the information coming from 
Mr. Richardson concerning the faculty member at Cornell, did that 
get conveyed to the Committee? 

A The Committee itself was in session in Washington and re- 
ceived that testimony. 


Q It was actually executive testimony, was it not, sir? 


A Yes, sir, by the same subcommittee with each member 
present. 

Q So that is the extent of your personal knowledge; you 
were there when it happened? 

A Yes. 

Q And the Committee heard the testimony? 

A Yes, sir. 

Q We have been referring to the Albany hearings commencing 
in '53 and continuing again in April of 1954. Were the '54 hear- 
ings a continuation of the hearings commenced in 153? 

A Yes, sir, they were. 


Which have been printed up in part as Albany--1? 


Q 
A That is right. 

Q The '53 hearings are in part Albany-1? 
A 

Q 


Yes, sir. 

I would like to ask this question, Mr. Tavenner, before 
going to reading the opening statements in these hearings, merely 
to ask you whether there were any restrictions placed by the Com- 
mittee upon the topics to be investigated in the Albany area 
investigations? 

A No, sir, that was a general investigation of Communist 
Party activities in what was referred to as the "Capital Area." 

MR. HITZ: Your Honor, I would like now to invite your 
attention to the passage that we have offered and has been received 
in evidence, from Government 1, which is Part 1 of Albany. That is 
a statement by the Chairman of the Subcommittee concerning the pur- 
pose of the Albany hearings of '53 and '54. 

THE COURT: Yes, you have already called the Court's at- 
tention to that. 

MR. HITZ: Would your Honor care for me to read it into 


the record? 


THE COURT: Oh no, no, I do not think it is necessary to 
do that. 

Suppose, in accordance with our usual practice, we take 
our mid-morning recess at this time. 

(There was a brief, informal recess at the conclu- 
sion of which the proceedings were resumed as follows:) 

MR. HITZ: Your Honor, I think you indicated you did not 
want me to read pages 2361 and 2362 of Part l. 

THE COURT: If it is in evidence, I do not think it is 
necessary to read it into the record. It would just consume unnecess- 
ary time. 

MR. HITZ: Yes, your Honor. 

I would like next to invite the Court's attention to 
Government's Exhibit No. 2, which is a statement by Congressman 
Velde who was then Chairman of this Vommittee. 

THE COURT: You have already done that when you offered 
the exhibit in evidence. 

MR. HITZ: And in Government's No. 3, which is Albany 3, 
which is the April, 1954, hearings in the Albany area, I have of- 
fered and there has been received in evidence the opening statement 
of Subcommittee Chairman Kearney concerning the purposes of that 
hearing. 

THE COURT: Yes. 

MR. HITZ: And later we offered in that same print the 
testimony of the witness Marqusee. 

THE COURT: Yes, you have already done so. 

MR. HITZ: I would ask, would it be unnecessary then for 
me to ask the witness certain questions concerning Marqusee's testi- 
mony or has the Court had an opportunity to read this? 


THE COURT: Well, the testimony is before the Court. 


You can refer to it in your final argument. You have already 
offered it in evidence. 

MR. HITZ: Yes, your Honor. 

Likewise we could pass to Government's No. 4 which 
embraces the testimony of Richardson, a witness giving testimony 
concerning Mr. Deutch, and likewise I assume we need not read 
that. 

THE COURT: Yes, that is all before the Court. You may 
refer to all those matters in your final argument at the proper 
time. 

MR. HITZ: Thank you, your Honor. Would it likewise be 
unnecessary further to refer to the testimony of Mr. Deutch him- 
self, the subject matter of the trial? 

THE COURT: Well, there is one thing I would like to 
have you do with that testimony. 

MR. HITZ: Yes, your Honor. 

THE COURT: Will you call the Vourt's attention to the 
precise point at which the questions involved in this indictment 
appear in that exhibit? 

MR. HITZ: Yes, your Honor. 

COURT: That is Exhibit Number 5. 

HITZ: Yes, it 1s Government 5. 

COURT: Now, the first question appears, I find, at 
the bottom of page 4044, does it not? 

MR. HITZ: It does, your Honor. 

COURT: Now, where is the second question? 

MR. HITZ: A little above the middle of 4046 in the para- 
graph by Mr. Tavenner. 

THE COURT: I see it. 

MR. HITZ: Count Number 3 is on page 4048. A third of 


19. 


the way from the bottom Mr. Jackson asks the question "Where were 
these meetings held?" 

THE COURT: Just where is that, Mr. Hitz? Oh yes, I see 
it now. 

MR. HITZ: Count 4 as to Homer Owen is on page 4049 about 
eight lines from the top. Mr. Tavenner asks the question. 

THE COURT: 4049? 

MR. HITZ: 4049 about eight lines from the top, Mr. 
Tavenner says "Were you acquainted with Homer Owen?" 

THE COURT: Oh yes, I see it now. 

MR. HITZ: And the last and 5th count is on page 4050, 
about 15 lines from the bottom, Mr. Jackson asks the question "The 
witness is directed to give the name of the person by whom he was 
approached.'"! 

THE COURT: Very well. 

MR. HITZ: I will not, then, ask the Court's permission 
to read this but I would like some testimony concerning the pertin- 
ency of one or two of these questions whose pertinency may not 
appear on its face. 

THE COURT: Very well. Insofar as it does not appear on 
the face of the question, of course you may offer extrinsic 
evidence. 

MR. HITZ: Count 1, of course, the Government contends 
is pertinent on its face. 

Count 2 is pertinent within the context of the question, 
because it is apparent that the hundred-dollar contribution has to 
do with Mr. Deutch's alleged activities as a liaison in the Party. 
In fact, the entire statement of Mr. Tavenner from which this ques- 
tion is taken gives the background in context and the pertinency of 


that question. 


The context likewise supplies the pertinency for question 


No. 3, which is Count number 3, "Where were these meetings held?" 


It is obvious that they referred to Communist Party meetings. 

Count No. 4, with reference to Homer Owen, I think needs 
some testimony or at least we would like to be able to give it. 

THE COURT: Yes, I think it would be entirely appropriate. 

BY MR. HITZ: 

Q Mr. Tavenner, will you tell us who was Homer Owen to the 
knowledge of the Committee, and what it was that the Committee 
sought to your knowledge in asking the Homer Owen question? 

A Homer Owen had been a student at Cornell University from 
1947 until 1952, or possibly from 1948 until 1952, and he was en- 
rolled in the Industrial Relations course, from which students in 
the summer took positions with various labor unions, some of which 
were Communist dominated and controlled. 

The Committee was desirous of ascertaining to what extent 
any of those students leaving on those summer courses were influenced 
to select Communist controlled unions for the purposes of their 
summer work. That is what we were leading into. 

MR. SAWYER: Your Honor, I move to strike that portion of 
the answer in which the witness purports to tell what the Committee 
was interested in; that portion. 

THE COURT: What is the basis of your objection? 

MR. SAWYER: On the basis, your Honor, that this Witness is 
incompetent to testify what was in the Committee's minds and what 
they were interested in must have been what was in their minds. I 
do not object to the portion in which he tells who Homer Owen was. 

THE COURT: Well, I think there is some merit to that 
objection. 


Suppose you bring out, Mr. Hitz, if you can, the basis 
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for this witness! knowledge of that fact. 

MR. HITZ: Yes, your Honor. 

THE COURT: Because it may be incompetent and may be conm- 
petent, depending upon how he derives that knowledge. 

‘MR. HITZ: I see. 
BY MR. HITZ: 
/& Mr. Tavenner, I frame my question to ask you what the 

Committee to your knowledge had in mind with reference to this. 

Will you tell us whether or not your reply with respect 
to that has to do with the Committee's information or not? 

A Yes, it does. 

Q Did you discuss the subject of Mr. Owen and his activities 
with the Committee or did they discuss it in your presence? 

A No. No, it was not done that way. 

Q How does it come to your attention that the Committee had 
in mind the activities of Mr. Owen in the Industrial Relations 
School at Cornell? 

A On March the 22nd Mr. Owen was before this same subcom- 
mittee in preparation for the hearings which we held later on 
April the 7th in Albany, and it was through information given at 
that time. 

THE COURT: No, I do not think that quite answers the 
question. 


You just stated what the Committee wanted to know, and 


the question is how do you derive your knowledge as to what the 


Committee wanted to know. 

THE WITNESS: The staff had ascertained and had reported 
to the Committee that there were members of the Industrial Relations 
Department of the University who were accepting positions with some 


labor unions which had been -- which were, by our own testimony, 
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Communist controlled, and it was in the investigation of that matter 
which brought these matters to light. 

THE COURT: No, the question is how do you know that the 
Committee wanted to ascertain this information? 

THE WITNESS: Because these facts that I have just related 
were related to the subcommittee and in discussing the matter with 
the subcommittee it was determined that we should go into these facts. 

THE COURT: By whom was it determined? 

THE WITNESS: By the subcommittee. 

THE COURT: In your presence? 

THE WITNESS; Which met -- 

COURT: In your presence? 

WITNESS: Yes, sir. 

COURT: I think that answers it. 

SAWYER: Therefore my objection is on the basis that 
it is hearsay. 

THE COURT: Well, I am going to overrule the objection, 
on this ground, that the objection would be sound if this testimony 
was tendered as proof of the facts, because the testimony would then 
be considered hearsay. This testimony is tendered and is admitted 
by the Court merely on the issue as to what the purpose of the Com- 
mittee was, and not as proof of the facts which formed the basis of 


that purpose. 


MR. SAWYER: I understand that, your Honor, and I quite 
agree that the fact that the facts forming the basis of -- 

THE COURT: Now, I have made the ruling. 

MR. SAWYER: But my objection is to the hearsay. 


THE COURT: You have already made the objection and I 
have overruled it, and it is not my practice to hear argument after 


I have ruled. 


MR. HITZ: Your Honor, I am proceeding now to Count 5 and 
the pertinency of the question. I think that pertinency appears 
from the context because it is apparent that the meaning of the ques- 
tion was "by whom was the witness approached to join the party?" 
We have no further evidence on pertinency concerning that question. 

Your Honor, I would like permission to ask the witness a 
question which is somewhat leading in its form but I think the pur- 
pose of it will perhaps justify that question. 

BY MR. HITZ: 


Q Mr. Tavenner, some little bit has been said in my opening 


statement and in the testimony here concerning Communism at Cornell 
University. Is it not true that there was a statement or some 
testimony given by either Richardson or by witness Marqusee to the 
effect that there was very little infiltration of Communism at the 
University upon which Congressman Scherer made a comment that there 
was very little indeed at Cornell? 

Now, do not answer the question if there is any objection 
to it. Is there? 

MR. SAWYER: Well, your Honor, I only -- I don't under- 
stand the purpose of it. 

THE COURT: Please do not argue. My practice is to have 
counsel state the objection, without argument, and if I wish to hear 
argument I will so indicate it. 

MR. SAWYER: I will object, your Honor, on the ground of 
relevancy. 

THE COURT: On what ground? 

MR. SAWYER: On the grounds of relevancy. 

MR. HITZ: May I reply to that? I concede it is irrelevant 
and I withdraw the question. 

THE COURT: Yes, I will sustain the objection. 


MR. HITZ: Your Honor, we have no further testimony from 
Mr. Tavenner in view of the exhibits that have been received and the 
stipulation which has been read. 

THE COURT: Any cross-examination? 

MR. SAWYER: Yes, sir. 

THE COURT: You may proceed. 

MR. SAWYER: Thank you, sir. 

CROSS-EXAMINATION 

BY MR. SAWYER: 

Q Mr. Tavenner, you referred to the fact that Mr. Owen had 
testified previous to the time at which Mr. Deutch was called. Is 
that correct? 

A That is correct. 

Q Is it correct that Mr. Ywen answered all of the questions 
that the Committee put to him? 

A It is. = BPE ae = 

Q Regarding both his own associations with the Communist 


Party and regarding associations, the names of other people and any 


other questions involving the activities which the Committee cared 
to put? 
A That is my recollection that he answered all questions as 
to which he had knowledge. 
Q And Mr. Tavenner, do you remember the date on which Mr. 
Owen appeared before the Committee? 
A Yes, sir. March the 22nd. 
MR. SAWYER: Your Honor, will you indulge me for just one 
second? 
THE COURT: Surely. Take whatever time you need. 
MR. SAWYER: No further questions. Thank you. 
MR. HITZ: Your Honor, I would like to ask one question 


which perhaps is in the nature of further direct examination. May 
I do that? 

THE COURT: Yes indeed. 

BY MR. HITZ: 

Q Mr. Tavenner, you stated that the attorney for Mr. Deutch, 
while the subcommittee was still in Albany, asked you for a post- 
ponement of the appearance of Mr. Deutch and also for his appearance 
to be one in executive session. You stated that you told the lawyer 
that you could postpone the hearing but that you could not promise 
him an executive session? 

A That is correct. 

Q I will now ask you did you take that matter up with the 
Committee and was it in executive session in Washington? 

A Yes, sir. When the Committee assembled and before call- 
ing the witness -- 

THE COURT: No, the question is was the session in Wash- 
ington an executive session or not. 

THE WITNESS: It was. 

MR. HITZ: Thank you. That is all. 

MR. SAWYER: No further questions, sir. 

MR. HITZ: No further questions. 

THE COURT: You may step down. 

(The witness left the stand.) 
MR. HITZ: The Government rests. 


RULING OF THE COURT 


THE COURT (Holtzoff, J.): This is a trial by the Court of 
an indictment for contempt of Congress, a trial by jury having been 
waived by the defendant. 

The defendant is charged with unlawfully refusing to answer 
questions which were propounded to him as a witness by the Committee 
on Un-American Activities of the House of Representatives. 

There are five questions involved in this indictment, 
which will be mentioned subsequently. 

The defendant took the position that he had moral scruples 
against answering the questions because they involved the activities 
of other persons and that he was practically being asked to inform 
on other persons as to their illegal or improper activities. 

This case involves some of the fundamental principles ds 
to the investigative power of the Congress. Under. the Constitution 
of the United States the federal government is a government of 
limited powers. The Congress, being the legislative branch of the 
federal government, is also clothed with limited legislative powers, 
but in order to carry its legislative powers into effect success- 
fully it has always been held that Congress has the power to secure 
information concerning matters. in respect to which it has the 
authority to legislate. In fact, it would seem that Congress 
must secure information in order to legislate intelligently. 

Beyond that, the Congress has the right to secure information in 
order to determine whether or not to legislate on 4 particular 
subject matter which is within its Constitutional powers to act 
upon. 

This Court had occasion to say in United States vs. Bryan, 
72 Fed. Supp. 58, at page 61, that "Tt is elementary that for use 


in connection with the exercise of its power to legislate and to 
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appropriate funds, the Congress has the authority to secure 
information. The Congress has the right to compel the disclosure 
of factual material. For this purpose the Vongress may issue 
subpoenas to require the attendance of witnesses and to exact the 
production of records and documents." 

And again the Court stated in that case that "The 
collection of facts may cover a wide field. Obviously in order to 
act in an enlightened manner it may be necessary and desirable for 
the Congress to become acquainted not only with the precise topic 
involved in prospective legislation, but also with all matters that 
may have an indirect pearing on the subject." 

A number of examples are enumerated in that opinion. 

To be sure, there is a very definite limitation that must 
not be overlooked on the power of Congress to investigate. The 
power to carry on investigations and secure information may be 
used only in connection with the exercise of its legislative funo- 
tion, and with the appropriation of funds. The information 
sought to be secured by a congressional committee must be germane 
to the legislative or the appropriating function. For example, 
Congress may not compel the divulgence of information for the sole 
purpose of ascertaining whether a crime has been committed, as a 
basis for a criminal prosecution. That is a matter for the 


Judiciary and for the prosecuting officers of the government. On 


the other hand, if some information is desired for the use in 


connection with the exercise of the legislative or appropriating 
power, the mere fact that the information may be used for some 
other purpose as well does not deprive the Congress of the right to 
elicit it. 

In determining whether any question was properly asked of 


a witness before a congressional committee three matters must be 
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considered: First, was the general subject matter within the 
legislative power of the Congress, Second, was the inquiry within 
the power delegated by the Congress to this specific congressional 
committee. And, third, were the particular questions pertinent to 
the specific inquiry which the committee was pursuing. 

As to the first question, the subject of investigation of 
Communism is obviously within the legislative function of the 
Congress, as this Court held in United States vs. Sacher, 139 Fed. 
Supp. 355, 858. In that case this Court called attention to the 
fact that the Congress has legislated on the subject of Communistic 
activities and other activities tending to overthrow the government 
by force and violence, and that the legality of the creation of the 
Committee on Un-American Activities of the House of Representatives 
has been often contested but the contest has always been resolved 
in favor of the committee. 

The next question is whether the particular subject matter 
was within the jurisfiction of this committee. That question must 
likewise be answered in the affirmative. The Committee was 
investigating the infiltration of Communism into educational and 
labor fields. This general subject was obviously within its 
jurisdietion. 

The third question to be determined is the pertinency of 
the specific questions asked of the witness to the subject matter 
of the inquiry, and in this connection we must consider the specific 
questions. 

The first count charges the defendant with refusing 
unlawfully to answer the following question: 

"The Committee was advised that a witness by the 
name of Ross Richardson has stated that you acted as 


liaison between a Communist Party group on the campus 
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and a member of the faculty at Cornell, and that you knew 

the name of the member of that faculty who was a member of 

the Communist Party. Will you tell us who that member of 
the faculty was?" 

Obviously that question is pertinent to the general 
supject matter under scrutiny, on its very face. The vommittee 
was investigating the infiltration of Communism into education, 
and obviously they had the right to ascertain the names of university 
and college teachers who were members of the Communist Party, if 
ary there were. The defendant declined to answer and was directed 
to answer. 

Count two involves a question as to the source of a 
huuucved-dollar contribution for the benefit of the Communist Party. 
The defendant refused to answer and was thereafter directed to 
answer. Obviously this question is pertinent on its face. 

For the moment I shall omit Count three. 

Count four inquired of the defendant whether he was 
acquainted with one Homer Owen. 

The testimony at this trial indicates that Homer Owen had 
been a student at Cornell in an industrial relations course, and 
that students in that course did temporary summer work in various 
Jabor unions, some of which were Communist controlled. The 
Committee desired to know what if any connection there was between 
stuuents in this course and the Communist controlled unions. The 
aguestion whether the defendant was acquainted with Homer Owen is 


ahviously a preliminary question that might have led to a line of 


‘inauiry within the scope of the topic just mentioned. Consequently, 


it was a pertinent question. 
The mere fact that the Committee had obtained information 


from Homer Owen, and that Homer Owen had testified in full before 
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the committee, does not deprive the committee of the power to ask 
other witnesses concerning the activities of Homer Owen. 

A Congressional Committee in the course of its investigations 
has a right to obtain cumulative testimony. It has a right to call 
several witnesses to the same matter in order to check the accuracy 
of the information that it is obtaining. 

It should be also remembered that the rules of evidence 
applicable to jury trials in the courts do not limit the powers of 
Congressional committees .and have no place in hearings before 
Congressional committees. 


Count five called upon the defendant to identify the 


student who approached him and invited him to jain a Communist unit. 


This question obviously is pertinent on its face. 

This leads me to return to Count Number three. Count 
number three is in a different class. In Count Number three the © 
defendant was asked to state the places where certain Communist 
meetings were held. The defendant gave an answer with a double 
aspect. He in effect said at first he did not remember and, second, 
if he did remember he would not answer anyway. 

Thus, his statement that he would refuse to answer was 
more or less a surplusage. He may not be punished for contempt of 
Congress merely for stating that he does not remember. 

In the light of these consideratjons the Court finds the 
defendant guilty on Counts one, two, four and five, and not guilty 
on count three. 

The Court will impose sentence tomorrow morning at 
10 o'clock, and in the meantime the defendant may remain on bond. 

I do not think I need a pre-sentence investigation by the 
probation officer in this case, but the Court wishes to suggest this 
to defense counsel, that if the defendant is willing to answer these 
questions at this time, that will go in the mitigation of any penalty 
that may be imposed. 


MR. SAWYER: All right, sir. 

THE COURT: 14 will take this matter up tomorrow morning. 

MR. SAWYER: Tomorrow morning, sir? 

THE COURT: Yes, at 10 o'clock. 

MR. SAWYER: We are going back and forth from Philadelphia, 
your Honor. Your Honor's pleasure is entirely ours. 

THE COURT: Well, I want to give the matter some thought, 
and I do not like to sentence anyone without. giving the matter some. 


thought. I might get this information from you: what is the defend- 


ant's present’ occupation? 


MR. SAWYER: Yes, your Honor, I have one or two things I 
would like to say on that. 

The defendant is a student, your Honor. 

THE COURT: Is he still a student? 

MR. SAWYER: Yes, sir. He is a graduate student at the 
University of Pennsylvania. He is a graduate student in physics. 
He has no income other than a fellowship which the University gives 
him, and I have his income tax returns here but it is about two- 
thousand dollars a year, and he lives in a housing project. He 
has no money. 

THE COURT: What kind of a project? 

MR. SAWYER: A public housing project in Philadelphia. 

He is married. His wife is also a student. She is a 
medical student. 

THE COURT: I also would like Government counsel to consider 
this: perhaps you might want to talk to Mr. Tavenner about this. 
Would it be useful to the Committee to get the information now. 

MR. HITZ: I will ask the Committee. I will ask Mr. 
Tavenner. 

THE COURT: I am suggesting these matters now so that you 
gentlemen might think them over overnight. 


MR. SAWYER: Yes, sir. 

THE COURT: And I certainly think that this defendant acted 
in good faith when he never answered the questions. He may have 
been misguided in thinking that moral scruples absolved him from any 
obligation to answer. Of course a lawyer would know better than 
that. 

MR. SAWYER: Thank you! 

(Whereupon, at 2:50 o'clock p.m., the trial was 


concluded.) 


Filed December 14, 1956 - Harry M. Hull, Vlerk 


JUDGMENT AND COMMITMENT 


On this 15th day of December, 1956 came the attorney for 
the government and the defendant appeared in person and by counsel, 
Henry W. Sawyer and George Herbert Goodrich 

IT IS ADJUDGED that the defendant has been convicted upon 
his plead of not guilty and a finding of guilty of the offense of 

Violation of Section 192, Title 2, U. S. Code 
as charged in counts one, two, four and five and the court having 
asked the defendant whether he has anything to say why judgment 
should not be pronounced, and no sufficient cause to the contrary 
being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 

IT IS ADJUDGED that the defendant is hereby committed to 
the custody of the Attorney General or his authorized representative 
for imprisonment for a period of 


Ninety (90) days, and to pay a fine of 
one hundred ($100.00) dollars 


IT IS ORDERED that the Clerk deliver a certified copy of 
this judgment and commitment to the United States Marshal or other 
qualified officer and that the copy serve as the commitment of the 


defendant. 


United States Distric Judge 


AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE TO 
PROVEED WITHOUT PREPAYMENT OF costs 


ON APPEAL 
I, BERNARD DEUTCH, being first duly sworn according to law, de- 
pose and say that I am the defendant in the above-entitled cause, 
and, in support of my application for leave to proceed in said cause 
without being required to prepay fees or costs, state as follows: 
1. That I am a citizen of the United States. 


2. That because of my poverty I am unable to 
pay the costs of said suit or action. 


That I am unable to give security for the 
same, ; 


That I believe I am entitled to the redress 
I seek in said suit or action. 


That the nature of my cause of action is 
briefly stated as follows: 


B a dD c 


SUBSCRIBED and SWORN to before me this 2nd day of January, 1957. 


D 8 
Notary Public 
Let the defendant proceed on appeal without prepayment of costs and 
be furnished the stenographic transcript of proceedings at the expense 
of the United States. 


DESIGNATION OF RECORD 


Now comes the defendant BERNHARD DEUTCH, by his attorneys, 
and makes the following designation of record on appeal. 
’ 1. Indictment filed November 22, 1954. 
v 2. Plea of defendant filed December 3, 1954. 
Vv 3. Motion to dismiss indictment filed February 11, 1955. 
. 4. Order of Court denying motion to dismiss indictment 
filed February 11, 1955. 
[ 5. Stipulation of counsel dated December 1, 1956. 
v6. Government's Exhibit 1. 
v%. Government's Exhibit 2. 
v 8. Government's Exhibit 3 (pp. 4297-4298, inclusive, 
only to be printed therefrom). 
Vv 9, Government's Exhibit 4 (p. 4365-4367 incl. only to 
be printed therefrom). 
V¥10. Government's Exhibit 5 (pp. 4043-4052, inclusive, 
only to be printed therefrom). 
V 11. Government's Exhibit 6 (pp. 80-91, 137, 140, 144, 145, 
150, 151, 154, 157, 158, 181 only to be printed therefrom). 
Vv 12. Government's Exhibit 7 (pp. 1-4, 22, 23 only to be 
printed therefrom). 
Y 13. Defendant's Exhibits 163, inclusive. 


S ihe Transcript of Proceedings pp. 46-69 inclusive. 


Vv 15. Opinion of the Court filed December 12, 1956. 
v 16. This Designation of Record. 


George H. Goodrich 


Henry W. Sawyer, III 


COUNTERDESIGNATION OF RECORD 


‘ Comes now the United States by its attorney the United 
States Attorney, and hereby counterdesignates the following as a 
part of the record in this case on appeal: 
“ 1. Defendant's motion, filed December 5, 1956. 


v2. Clerk's minute re: denial of defendant's motion, 
filed December 5, 1956. 


Clerk's minute re: waiver by defendant of trial by 
jury, filed December 11, 1956. 


Clerk's minute re: judgment of guilty, filed 
December 12, 1956. 


Judgment and commitment, filed December 14, 1956. 


Affidavit in support of application, etc., filed 
January 8, 1957. 


Government's exhibit 3 (Testimony of the witness 
Marqusee, commencing at p. 4333). 


Government's exhibit 4 (Entire testimony of the 
witness Richardson, commencing p. 43). 


Government's exhibit 6 (Entire document. 
Government's exhibit 7 (Entire document). 
All docket entries. 


This counterdesignation. 


/s/ OLIVER GASCH 
OLIVER GASH, 


United States Attorney. 


/s/___ LEWIS CARROLL 
LEWIS CARROLL, 


Assistant United States 
Attorney. 


/s/___ JOHN W. KERN, III 
JOHN W. KERN, III 


Assistant United States 
Attorney. 


CERTIFICATE OF SERVICE 
I hereby certify that a copy of the foregoing Counterdesig- 


nation of Record has been mailed to attorneys for defendant, Henry W. 
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Sawyer, Esq., 117 So. 17th Street, Philadelphia, Pennsylvania and 
George H. Goodrich, Esq., 607 Ring Building, washington, D. C., 
this 18th day of February. 
We Iil 
0. e > 
Assistant United States Attorney. 


GOVERNMENT'S EXHIBIT NO. ] 


INVESTIGATION OF COMMUNIST ACTIVITIES IN THE 
ALBANY, N. ¥., AREA--PART 1 


Monday, July 13, 1953 
UNITED STATES HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE OF THE COMMITTEE 


ON UN-AMERICAN ACTIVITIES 
Albany, N. Y. 


Public Hearing 

The subcommittee of the Committee on Un-American Activities met, 
pursuant to call, at 10:30 a. m., in courtroom No. 1 of the Federal 
Building, Albany, N. ¥., Hon. Bernard W. Kearney (chairman of the 
subcommittee) presiding. 

Committee members present: Representatives Bernarg W. Kearney 
(presiding) and Gordon H. Scherer. 

Staff members present: Frank S, Tavenner, Jr., counsel; Thomas 
W. Beale, Sr., chief clerk; James A. Andrews, and Earl L. Fuoss, in- 
vestigators; and Mrs. Rosella Purdy, secretary to counsel. 

Mr. Kearney. The hearing will be in order. 

Mr. Reporter, let the record show that, acting under authority 
of the resolution establishing the House Yommittee on Un-American 
Activities, the chairman has set up a subcommittee for the purpose 


of conducting hearings in the city of Albany composed of the follow- 


ing members: Hon. Bernard W. Kearney, chairman, the Honorable Gor- 
don Scherer, and the Honorable James B. Frazier, Jr., the first two 
of whom are present. Mr. Frazier will be here tomorrow afternoon. 

The committee is charged by the Congress of the United States 
with the responsibility of investigating the extent, character and 
objects of un-American propaganda activities in the United States, 
the diffusion within the United States of subversive and un-American 
propaganda that is instigated from foreign countries, or of a 
domestic origin, and attacks the principles of the form of govern- 
ment as guaranteed by our Vonstitution and all other questions in 
relation thereto that will aid Congress in any necessary remedial 
legislation. 

It has been fully established by testimony before this and 
other congressional committees and before the courts of our land that 
the Communist Party of the United States is part of an international 
conspiracy, which is being used as a tool or a weapon by a foreign — 
power to promote its own foreign policy and which has for its objective 
the overthrow of the governments of all non-Communist countries, re- 
sorting to the use of force and violence if necessary. This organi- 
zation cannot live and expand within the United States except by 
the promulgation and diffusion of subversive and un-American propaganda 
designed to win adherence to its cause. 

The first witness in this hearing will testify regarding certain 
aspects of the worldwide Communist conspiracy, which should demon- 
strate what a serious matter it is to permit individuals who are sub- 
ject to the directives and discipline of the Communist Party to be 
placed in positions of leadership in any functional organization. 

The committee, in its course of investigation, came into poss- 
esstion of reliable information indicating Communist Party activities 


within the Albany area. The committee decided that this information 


was of such a character as to merit an investigation to determine its 
nature, extent, character, and objects. 

Many witnesses have appeared before this committee, sitting in 
various places throughout the United States, and have revealed their 
experiences as former Communist Party members. Such testimony has 
added immeasurably to the sum total of the knowledge, character, ex- 
tent, and objects of Communist activities in this country. 

Witnesses from Hollywood, labor unions, the legal profession, 
medical profession, and other groups have made a great contribution 
to the defense of our country by disclosing to this committee facts 
within their knowledge. 

In the view of this committee, such testimony should not be held 
against an individual where it has that character of trustworthiness 
which convinces one that the witness has completely and finally ter- 
minated Communist Party membership and that such testimony has been 


given in all good faith, = eee 


The committee is not concerned with the political beliefs or 


opinions of any witness who has been called before it. It is con- 
cerned only with the facts showing the extent, character, and objects 
of the Communist Party activities. 

In keeping with the long-standing policy of this committee, any 
individual or organization whose name is mentioned during the course 
of the hearings in such a manner as to adversely affect them shall 
have an opportunity to appear before the committee for the purpose of 
making a denial or explanation of any adverse references. 

I would also like at this time, before the beginning of these 
hearings, to make this announcement to the public: We are here at 
the discretion of the Congress of the United States, trying to dis- 
charge a duty and obligation that has been placed upon us. The 
public is here by permission of the committee and not by any con- 


pulsion. Any attempt or effort on the part of anyone to make a 
demonstration or audible comment in this hearing room, either favor- 
ably or unfavorably, toward the committee's undertaking, or to what 
any witness may have to say, will not be countenanced by the com- 
mittee. If such conduct should occur, the officers on duty will 


be requested to eject the offenders from the hearing room. 


GOVERNMENT"S EXHIBIT NO. 2 


INVESTIGATION OF COMMUNIST ACTIVITIES IN THE 
CHICAGO AREA--Part 1 


Monday, March 15, 1954 


United States House of Representatives, 
Subcommittee of the Committee on Un-American Activities, 
Chicago, Ill. 


Public Hearing 


The subcommittee of the Committee on Un-American Activities met, 
pureuans to notice, at lp. m., in room 224, United States Court- 

ouse, Chicago, Ill., Hon. Harold H. Velde (chairman) presiding. 

Committee members present: Representative Harold H. Velde, Gor- 
don H. Scherer, and Morgan M. Moulder. 

Staff members present: Robert L. Kunzig, counsel; Raphael I. 
Nixon, director of research; Earl L. Fuoss, W. Jackson Jones, and 
eget C. Williams, investigators; and Juliette P. Joray, acting 
clerk. 


MR. VELDE. The committee will be in order. 


I should like to make an opening statement, regarding our work 
Herewi net neweoL GVeOLs OM 1.6 aC O ce meer eee 


The Congress of the United States, realizing that there are in- 
dividuals and elements in this country whose aim it is to subvert 
our constitutional form of government, has established the House Com- 
mittee on Un-American Activities. 


In establishing this committee, the Congress has directed that we 
must investigate and hold hearings either by the full committee or by 
a subcommittee to ascertain the extent and success of subversive 
activities directed against these United States. On the basis of 
these investigations and hearings, the Committee on Un-American Acti- 
vities reports its findings to the Congress and makes recommendations 
from these investigations and hearings for new legislation. 


As a result of this committee's investigations and hearings, the 
Internal Security Act of 1950 was enacted. Over the past 15 years 
this committee has been in existence, both as a special and permanent 
committee, it has made 47 recommendations to the Congress to insure 
proper security against subversion. I am proud to be able 
to state that of these 47 recommendations, all but 8 have been acted 
upon in one way or another. Among those recommendations which the 
Congress has not acted upon are those which provide that witnesses 
spear ng before congressional committees be granted immunity from 
prosecution on the information they furnish. The committee has also 
recommended that evidence secured from confidential devices be made 
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admissible as evidence in cases involving the national security. The 
executive branch of government has now also asked the Congress for 
such legislation, and study is now being made on various bills deal- 
ing with this matter. 


The Congress has also referred to the House Committee on Un- 
American Activities a bill which would amend the National seoues ty 
Act of 1950. This bill, if enacted into law, would provide that the 
Subversive Activities Control Board should, after suitable hearings 

and procedures, be empowered to find if certain labor or anizations 

are in fact, Communist controlled action groups. Following this action, 
such labor Paoure would not have available the use of the National 
Labor Relations Board as they now have under the provisions of the 
Labor-Management Relations Act of 1947. 


During the first session of this, the 83d Congress, the House 
Committee on Un-American Activities has held hearings in Los Angeles 
and San Francisco, Calif.; Albany and New York City, N. Y.,3; Phila- 
delphia, Pa.; and Columbus, Ohio. We are here in Chicago, I1l., 
realizing that this is the center of the great midwestern area of the 
United States. It cannot be said that subversive infiltration has had 
a greater, nor a lesser success in infiltrating this important area. 
The hearings today are the culmination of an investigation that has 
been conducted by the Committee's competent staff and is a part of 
the committee's intention for holding hearings in various parts of 
the country. 


The committee has found that by conducting its investigations and 
holding hearings in various parts of the country, it has been able to 
secure a fuller and more comprehensive picture of subversive efforts 
throughout our Nation. 


Every witness who has been subpenaed to appear before the commit- 
tee here in Chicago, as in all hearings conducted by this committee, 
are known to possess information which will assist the committee in 
performing its directed function to the Congress of the United States. 
The first witness to be called for appearance today, while not having 
information relating directly to activities within the midwestern area, 
possesses information relative to activities in our great neighboring 
areas to the northwest. While the committee has scheduled hearings 
to be held in Albany, N. Y.; San Diego, Calif.; and Detroit, Mich., it 
is felt that this witness whose information we hope will be of assist- 
ance to us, should be able to advise you of activities both on the 
west as well as on the east coast. 


I have appointed By good friend and colleague, Representative 
) 


Gordon H. Scherer of Ohio, another very good friend and colleague, 
Mr. Morgan Moulder of Missouri, and myself as chairman. 


Mr. Kunzig, will you call the first witness, please! 


MR. KUNZIG. Mr. Chairman, prior to calling the first witness 
whom you just mentioned, I should like with your permission, sir, to 
call as our first witness Mr. George C. Williams, an investigator of 
the House Committee on Un-American Activities. I intend to call 
immediately after Mr. Williams the witness you mentioned, whom we have 
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reason to believe has certain information connected with Communist 
activities in the west coast area. This witness, Mr. Vern Todd 
Riley, has been for years a Federal employee. In the interest of 
clar AY in obtaining information from Mr. Riley, it is important to 
have the record show the chronological history of his Government 


employment. Our investigator, Mr. Williams, sir, has analyzed this 
chronological history and will testify at this time. 


Mr. Williams. 
MR. VELDE. Without objection that procedure will be followed. 


GOVERNMENT'S EXHIBIT NO, 3 


INVESTIGATION OF COMMUNIST ACTIVITIES IN THE 
LBANY, N. Y., AREA--PART 3 


-_ 


Wednesday, April 7, 1954 
UNITED STATES HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE OF THE COMMITTEE 


ON UN-AMERICAN ACTIVITIES 
Albany, N. YX. 


Public Hearing 


The subcommittee of the Committee on Un-American Activities 
met, pursuant to notice, at 10:35 a.m., in hearing room No. 1 of 
the Federal Building, Albany, N. ¥., the Honorable Bernard W. Kearney 
presiding. 

Committee members present: Representatives Bernard W. Kearney, 
Gordon H. Scherer, and Francis E. Walter. 

Staff Members present: Frank 8. Travenner, Jr., counsel; Thomas 


W. Beale, Sr., chief clerk; and Earl L. Fuoss and James A. Andrews, 


investigators. 


Mr. Kearney. The hearing will be order. 

Let the record whow that, acting under authority of the resolu- 
tion establishing the House Committee on Un-American Activities, the 
chairman has set up a subcommittee for the purpose of conducting 
hearings in the city of Albany, composed of the following members: 
Hon. Bernard W. Kearney, chairman; Hon. Gordon H, Sherer; and Hon, 
Francis EB. Walter. 

This committee is charged by the Congress of the United States 
with the responsibility of investigating the extent, character, and 
objects of un-American propaganda activities in the United States, 
the diffusion within the United States of subversive and un-American 
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propaganda that is instigated from foreign countries, or of a 
domestic origin, and attacks the principles of the form of govern- 
ment as guaranteed by our Constitution and all other questions in 
relation thereto that will aid Congress in any necessary remedial 
legislation. 

The Committee on Un-American Activities will resume this morn- 
ing the investigation of Communist Party activities within the 
capital area. This is a continuation of the open hearings which 
were conducted in Albany between July 13 and 16, 1953. The investi- 
gation has been extended into adjacent areas, from which witnesses 
are also expected to be heard. 

A public announcement was made in January that hearings would 
be resumed here at a much earlier date, but due to my desire not to 
interefere with sessionsof the Federal court, and for reasons be- 
yond the committee's control, it became necessary to postpone them 
UNntieth a etimegey ee ee ee 

Testimony was adduced during the July 1953 hearings which was 
of great value to the committee in the discharge of the duties in- 
posed upon it by the Congress. Two witnesses identified as a former 
member of the Communist Party an individual then occupying the im- 
portant Government position in Cincinnati, Ohio, namely, that of a 
regional representative of the Federal Mediation and Conciliation 
Service. Although the individual holding this position consistently 
denied Communist Party affiliation in three loyalty hearings held 
in 1948, 1952, and 1953, resulting in his clearance at those hearings 
and the retention of his Government position, when he was subpenaed 
before this committee, on the basis of the sworn testimony taken here 
in Albany, he immediately resigned his important Federal position 
and appeared before this committee in response to his subpena and 


admitted former Communist Party membership, and that he had per- 


jured himself on the three occasions mentioned above. Due to the 
high position occupied by this individual in the Federal Government, 
this disclosure was one of the most important incidents of the year 
in the field of congressional investigations. 

The testimony of Pat Walsh, a former Communist and member of 
the Canadian Seaman's Union, was of inestimable value in giving a 
clear picture of the international aspects of the Communist conspiracy. 

Other testimony taken at the 1953 Albany hearings related to the 
efforts of the Communist Party to infiltrate industry and other seg- 
ments of society in the capital area. Testimony now to be heard is 
expected to supplement that formerly given on this subject and as 
indicated will extend into adjacent areas. 

I want to emphasize what I have stated hitherto, namely that the 
Committee is not concerned with the political beliefs or opinions of 
any witness. It is concerned only with facts showing the extent, 
character, and objects of Communist Party activities within the areas 
from which the witnesses are subpenaed. 

I desire also to make it clear that this committee is not inter- 
ested in any dispute between management and labor or with internal 
disputes within the field of labor. However, the committee considers 
that it has a legislative mandate to investigate the extent, character, 
and objects of Communist Party activities whenever evidence of its ex- 
istence is found, and this it proposes to do. 

This committee is not investigating labor unions, but it is in- 
vestigating Qomatuni sm within the field of labor where it has substan- 
tial evidence that it exists. Such an investigation is particularly 
pertinent at this time when the Committee on Un-American Activities 
is engaged in the study of H. R. 7487 which has been referred by the 
Speaker of the House tq this committee. 

In keeping with the long-standing policy of this committee, any 


individuals or organizations, whose names are mentioned during the 
course of the hearing in such a manner as to adversely affect 
them, shall have an opportunity to appear before the committee for 
the purpose of making a denial or offering an explanation of such 
adverse information. 

I would also like at this time, before the beginning of these 
hearings, to make this ammouncement to the public: 

We are here at the direction of the Congress of the United 
States, trying to discharge a duty and obligation that has been 
placed upon us, The public 4s here by permission of the committee 
and not by any compulsion. Any attempt or effort on the part of 
anyone to make a demonstration or audible comment in this hearing 
room, either favorably or unfavorably, toward the committee's under- 
taking or to what any witness may have to say, will not be counten- 
anced by the committee. If such conduct should occur, the officers 
on duty will be requested to eject the offenders from the hearing 


room. 


GOVERNMENT'S IBIT NO 


INVESTIGATION OF COMMUNIST ACTIVITIES IN THE 
ALBANY, N. Y., AREA--PART 4 


Thursday, April 8, 1954 
UNITED STATES HOUSE OF REPRESENTATIVES 
SUBCOMMITTEE OF THE COMMITTEE 
ON UN-AMERICAN ACTIVITIES 
Albany, N. XY. 
b Hear --Morning 5 
The subcommittee of the Committee on Un-American Activities met 


pursuant to notice, at 10 a. m. in Federal Courtroom No. 1, New Post 


Office Building, Hon. Gordon H. Scherer (acting chairman) presiding. 
Committee member present: Representative Gordon H. Scherer. 
Staff members present: Frank 8. Tavenner, Jr., counsel; Earl 

L. Fuoss, investigator: and Thomas W. Beale, Sr., chief clerk. 

Mr. Scherer. The committee will be in session. 

The record will show that the Honorable Francis Walter was called 

back to Washington yesterday afternoon on an important matter, and 

the Honorable Bernard W. Kearney, the chairman of the subcommittee, 
is 111 this morning. 

The record will further show that Chairman Harold H. Velde, 
chairman of the House Committee on Un-American Activities, has ap- 
pointed a subcommittee for the hearing this morning consisting of 
COneRa Ramen Kearney and Gordon H. Scherer; Gordon H. Scherer present 
and acting as chairman. © 


The next witness, Mr. Counsel. 


TESTIMONY OF EMMANUEL ROSS RICHARDSON 


HHH HH 


Mr. Tavenner. You .referred to the existance of a group of 
graduate students as part of the Communist organization on the 
campus. How many members of the graduate school were members of the 
Communist organization? 

Mr. Richardson. There were six. 

Mr. Tavenner. And there were 6 members of the graduate group? 

Mr. Richardson. That's correct. 

Mr. Tavenner. Due to the usual age spread of those who engage 
in graduate studies I am going to ask you to give the committee the 
names of those who were members of the graduate group. 

Mr. Richardson. Leonard and Barbara, a married couple. 


Mr. Tavenner. What is the last name? 


Mr. Richardson. Marzak, M-a-r-z-a-k. Bernie and Peggie Deutch, 
D-e-u-t-c-h. Homer and Marge Owen. 

Mr. Tavenner. Mr. Chairman, the person referred to as Mr. Owen 
has appeared before the committee and cooperated with it, and has 
admitted his former Communist Party membership and has demonstrated 
that he is no longer a member of the Communist Party. 

All right. 

Mr. Richardson. Those are the members. 

Mr. TaVYenner. Will you give the committee, please, the names 
of those who were the le&ders in the campus under graduate student 
group? 

Mr. Richardson. Of the Communist Party? 

Mr. Tavenner. Of the Communist Party. I want now just those 
who took the foremost part in the operations of that group. 

Mr. Richardson. Jonathan and David Lubell, L-u-b-e-l-1. Do 
you want them identified? 

Mr. Tavenner. You say the name is Jonathan? 

Mr. Richardson. That's right. 

Mr. Tavenner. Was he also referred to as Jon, J-o-n? 

Mr. Richardson. That's correct. 

Mr. Tavenner. ‘So "Jon! and "Jonathan" are the same person? 

Mr. Richardson. That's correct. Do you want any identifying 
information? 

Mr. Tavenner. Yes; I would like any identifying information you 
can give regarding them. 

Mr. Richardson. The Lubells, when they graduated from Cornell, 
went to Harvard Law School where they were called up before a com- 
mittee in Boston, and they stood on the fifth amendment. 

Mr. Tavenner. Was that a congressional committee before which 


they appeared. 


Mr. Richardson. That's correct. Janet Moran and John Marqusee. 
That's M-o-r-a-n and M-a-r-q-u-s-e-e. They are now man and wife 
The last I heard they were living in Boston. David Greenwood-- 

Mr. Tavenner. Do you know whether Mr. Marqusee was here yes- 
terday as a witness before the committee? 

Mr. Richardson. I heard of it. 

Mr. Tavenner, All right, continue. 

Mr. Richardson. David Greenwood. The last I heard he is still 
in New York. Samuel Suckow, S-u-c-k-o-w. He left not long after I 
started at Cornell. 

Mr. Tavenner. You mean left the Communist Party or left-- 

Mr. Richardson. Left the ‘trea. Mary Woods, W-o-o-d-s. 

Mr. Tavenner. What function did she play in the work of the 
party? 

Mr. Richardson. Mary Woods was not too active around the Cornell 
area. It was only after she graduated from Cornell that the party 
sent her to Binghamton to work, and there she became more active. 

Mr. Tavenner. All right, continue. 

Mr. Richardson. Carl Milvy. It's really Milvy, M-i-l-v-y, a 
contraction of two names, "Milt" and "Levy". 

Mr. Scherer. What was that name again? 

Mr. Richardson. Milvy, M-i-l-v-y. 

Mr. Scherer. Is that his correct name? 

Mr. Richardson. It is a correct name today. It was contracted 
when the man's father first came from the 0ld Country. Robert 
Balenky, B-a-l-e-n-k-y, and Eleanor Walden again, and Connie Mitchell. 

Mr. Tavenner. Those are the persons who were the most active 
and took positions of leadership in the Communist group on the campus? 

Mr. Richardson. That's correct. 


Mr. Tavenner. Were there others? 


Mr. Richardson. There were. 

Mr. Tavenner. Other members besides those you have mentioned? 

Mr. Richardson. There were. 

Mr. Tavenner. Mr. Chairman, I would suggest, that the names of 
the other persons who were members of this campus group be taken in 
executive session, with a view in mind that the staff making further 
investigation as to those individuals and that public mentioning of 
their names await the future action of the committee. 

Mr. Scherer. The suggestion of counsel will be followed. 

Mr. Tavenner. Where were the Communist Party meetings held on 
the campus? 

Mr. Richardson. Many times they were held in the classrooms 
of Goldwin and Smith Hall, on the campus. 

Mr. Tavenner. Were you aware of the existence of a Communist 
Party group within the faculty at Cornell? 

Mr. Richardson. Not as a& group. I Was only aware of one 
faculty member who was a Communist Party member; and I did not know 
who he was. 

Mr. Tavenner. You were never successful in learning his name? 

Mr. Richardson. That's correct. 

Mr. Tavenner. How is it that you can testify that there was a 
person on the faculty who was a member of the Communist Party if 
you have never learned of his-name? 

Mr. Richardson. I had one man who was to contact this person, 
and any information coming from the city committee or from the 
Communist Party was carried to him through this one person, and 
anything he had to send back to the Communist Party came back 
through this one person. 

Mr. Scherer. What was that one person's name? 


Mr. Richardson. Bernie Deutch. 


Mr. Scherer. Spell it. 

Mr. Richardson. D-e-u-t-c-h. 

Mr. Tavenner. He was a member of the graduate school group of 
the party? 

Mr. Richardson. That's correct. 

Mr. Scherer. Again for the record, What year was it that Bernie 
Deutch acted as a contact man with the professor? 

Mr. Richardson. I know from the early part of 1952 until the 
Communist Party re-registration, around March of 1950. 

Mr. Tavenner. Were any contributions made to the general work 
of the party by the unknown individual on the faculty? 

Mr. Richardson. At one time one hundred and some dollars was 
turned over to me from a mysterious gource, and I suspected that it 
came from that member. 

Mr. Scherer. You don't know? 


Mr. Richardson. I don't know. 


Mr. Scherer. You say "a mysterious source.' Was it this Bernie 


Deutch? 

Mr. Richardson. It came through Bernie Deutch. 

Mr. Scherer. Did Bernie Deutch tell you where it was from? 

Mr. Richardson. No. He said it came from someone else other 
than himself, 

Mr. Tavenner. You referred to the party meetings being held in 
the classroom. Did the authorities of the university know of the 
holdings of those meetings of the Communist Party? 

Mr. Richardson. They did not. The rooms were left open oft- 
times during the evenings and night, and the members of the student 
group would go in there, one of the back rooms, and use it for the 
meeting. 


Mr. Tavenner. Did your Communist Party group receive any en- 


couragement, directly or indirectly, from any of the members of the 
faculty as far as you know? 

If you don't know of your own knowledge, I don't want surmise 
about it. 

Mr. Richardson. I could give a qualified answer. Not that I 
don't know of my own knowledge. It could be a slight encouragement. 

(Portion of the proceedings were ordered stricken from 
the record by the acting chairman of the subcommittee.) 

Mr. Tavenner. I think, Mr. Chairman, this is a very convenient 
place for a break if you want to have it. It will be possibly three- 
quarters of an hour more. 

Mr. Scherer. We will take about a 5-minute recess. 

(Whereupon, at 11 a. m., the hearing was recessed, recon- 


vening at 11:15 a. m.) 


GOVERNM 'S EXHIBIT B 


COMMUNIST METHODS OF INFILTRATLON 
(EDUCATION - PART 8) 


Monday, April 12, 1954 
UNITED STATES HOUSE OF REPRESENTATIVES 
SUBCOMMITTEE OF COMMITTEE ON 
UN-AMERICAN ACTIVITLES, 
Washington, D. C. 


Executive Session 


The subcommittee of the Committee on Un-American Activities met, 
pursuant to call, at 10:30 a.m., in room 225, Old House Office Building, 
the Honorable Donald L. Jackson, acting chairman, presiding. 

Committee members present: Representatives Donald L. Jackson, 
Gordon H. Scherer (appearance noted in transcript), Clyde Doyle, and 
Francis E. Walter (appearance noted in transcript). 

Staff members present: Frank S. Tavenner, Jr., and Robert L. Kunzig, 
‘counsel; Thomas W. Beale, Sr., chief clerk; Earl Fuoss, investigator; 
Dolores Anderson, reporter. 

Mr. Jackson. Will you raise your right hand to be sworn, please? 

In the testimony you are about to give before this subcommittee, do 


you solemnly swear to tell the truth, the whole truth, and nothing but 


the truth, so help you God? 


Mr. Deutch. I do. 


TESTIMONY OF BERNARD DEUTCH, ACCOMPANIED BY HIS 
COUNSEL, HENRY W. SAWYER LII 


Mr. Jackson. You may sit down, please. 

Let the record show that for the purpose of taking this testimony 
this morning, and pursuant to the rules of this committee, the chairman 
has appointed a subcommittee, consisting of Messrs. Scherer, Doyle, and 
Jackson, with Jackson as acting chairman. 


Are you ready to proceed, Mr. Counsel? 


Mr. Tavenner. Yes, sir, 

Will you state your name, please? 

Mr. Deutch. Bernhard Deutch, B-e-r-n-h-a-r-d D-e-u-t-c-h, not 
D-e-u-t-s-c-h, 

Mr. Tavenner. Are you accompanied by counsel, Mr. Deutch? 

Mr. Deutch. Yes, sir. 

Mr. Tavenner. Will counsel please identify himself? 

Mr. Sawyer. Henry W. Sawyer, the 3d, 117 South 17th Street, Phila- 
delphia, Pa, 

Mr. Tavenner. When and where were you born, Mr. Deutch? 

Mr. Deutch. I was born September 29, 1929, in New York City. 

Mr. Tavenner. Where do you now reside? 

Mr. Deutch. In Philadelphia, Pa. 

Mr. Tavenner. What is your present occupation or employment, or how 
are you now engaged? 

Mr. Deutch. I am a student at the University of Pennsylvania. 

Mr. Tavenner. Will you state for the committee, please, what your 
educational training to this point has been? 

Mr. Deutch. I went to public school 225. Should I mention the years, 
too? 

Mr. Tavenner. Yes, 

Mr. Deutch. I guess I graduated in 1943, so @ from 43 leaves - I 
started in 1935. 

Mr. Tavenner. We don't need for you to go into that much detail. 
Just tell us briefly what your formal educational training has been. 

Mr. Deutch. Public school. I went to high school in Brooklyn Tech- 
nical High School. I went to Cornell University as an undergraduate, and 
Spent 2 years on graduate study at Cornell and got a master's degree, and 
am now at the University of Pennsylvania. 

Mr. Tavenner. When did you enter Cornell University? 

Mr. Deutch. In 1947, I believe. 


Mr. Tavenner. And when did you complete your master's degree at 


Cornell? 


Mr. Deutch. In 1953. 

Mr. Tavenner. Mr. Deutch, during hearings at Albany last week, the 
committee heard testimony regarding the existence of a Communist Party 
group or cell operating among undergraduates at Cornell University, among 
certain graduates at Cornell and in the city of Ithaca. 

In connection with that testimony, the committee was informed that 
you were a member of one or more of those groups. If so, I would like to 
ask you certain matters relating to your activity there. 

Were you a member of a group of the Communist Party at Cornell? 


(At this point Mr. Deutch conferred with Mr. Sawyer.) 


Mr. Deutth. I will answer that question, but only under protest. 


I wish to register a challenge as to the jurisdiction of this committee 
under Public Law 601, which is the committee's enabling legislation. This 
question, or any similar questions involving my associations, past or 
future, I am answering, but only under protest as to its constitutionality. 
But, under your jurisdiction as stated, I answer yes, I was a member of 
the Communist Party. 

Mr. Tavenner. The committee was advised that a witness by the name 
of Ross Richardson has stated that you acted as liaison between a Com- 
munist Party group on the campus and a member of the faculty at Cornell, 
and that you knew the name of the member of that faculty, who was a member 
of the Communist Party. 

Will you tell us who that member of the faculty was? 

(At this point Mr. Deutch conferred with Mr. Sawyer.) 

Mr. Deutch. Sir, I am perfectly willing to tell about my own ac- 
tivities,. but do you feel I should trade my moral scruples by informing on 
someone else? 

Mr. Jackson. Let the Chair say that moral scruples on your part do 
not constitute a legal reason for declining to answer the question, and 
you are directed to answer the question. 

Mr. Deutch. At this time I do think so, sir, because I had certain 


ideas and people I came in contact with had certain ideas. 1 didn't 
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believe in force or violence, or anything like that. 

Mr. Jackson. That is entirely beside the point. You have been asked 
a question and we must insist that you answer the question or decline to 
answer it, and your declination must consist of something more than your 
moral scruples. 

Mr. Deutch. As to the details of that, I think the whole question 
has been magnified more than it should have. 

Mr. Jackson. There is a question pending and the Chair must in- 
sist that you answer the question that has been asked. 

(At this point Representative Gordon H. Scherer entered the hearing 
room. ) 

(Mr. Deutch conferred with Mr. Sawyer.) 

Mr. Deutch. I can only say that whereas I do not want to be in 
contempt of the committee, I do not believe I can answer questions about 
other people, but only about myself. 

Mr. Jackson. You therefore refuse to answer the question that is 
pending, is that correct? 

Mr. Deutch. Yes, sir, but I could amplify that point. I do not 
mean the point of contempt. I think - I happen to have been a graduate 
student - the only one there, and the organization is completely defunct, 
and the individual you are interested in wasn't even a professor. The 
magnitude of this is really beyond reason. 

Mr. Jackson. That decision does not rest with you as to whether or 
not the scope of this inquiry - as to whether or not certain individuals 
are important now or not. That is.the responsibility of we Representatives 
to determine. That determination cannot rest with you. It may be very 
true that the individual to whom you have referred is no longer a member 
of the Communist Party. However, that is a supposition on your part - 
and a supposition which the committee cannot accept. 

Again I direct you to answer the question. 

Mr. Deutch. The committee knows through Ross Richardson's statement 


that this gentlemen had quit the Communist Party - who you are referring 


to - and it just happens I was the only contact because I was the only 
graduate student, so it was an inevitable thing. 

Mr. Jackson. So you still decline to answer the question asked by 
counsel? 

Deutch. Yes. 

Jackson. Proceed. 

- Tavenner. Would you - 

Doyle. Mr. Chairman? 

Jackson. Mr. Doyle. 

Doyle. The young man read a statement in which he referred to 
Public Law 601. He no doubt read point 1 in that law in which it states 
our duty in Congress is to inquire into the extent - that is the language - 
"the extent." Now manifestly our counsel, in asking you the name, etc. 
goes into the extent of the existence of the Communist cell, don't you see? 
All Communist activities. I wanted to emphasize that to you because you 
were referring to Public Law 601 and relying on that in your statement which 
you read. So I can come right back to you and ask, or call to your atten- 
tion the fact that under our Congress we have the duty or we are charged 
with looking into the extent, you see, which the Communist Party has acted. 
Therefore, you see, I am calling your attention to the fact that this ques- 
tion goes into the extent. I just wanted to call that to your attention, 
just in case you didn't realize the kind of question that was. 

Mr. Deutch. Yes, I see. The only thing I am saying, sir, my chal- 
lenge is, is it constitutional, under Public Law 601? 

Mr. Jackson. Very well, Counsel. 

Mr. Tavenner. Were you aware of the existence of a membership in the 
Communist Party of more than one member of the faculty at Cornell Univer- 
sity? 

Mr. Deutch. No, sir. 

Mr. Tavenner. The committee received testimony from Ross Richard- 
son to the effect that you collected certain donations for the benefit of 
the Communist Party, and that on one occasion you delivered to him the sum 


of $100, without designating to him the source of it. Will you tell the 


committee, please, the source of that $100 contribution, if it was made? 

Mr. Deutch. No; this contribution was made - I believe I gave you 
the reason why I decline to answer regarding names, and this was from a 
personal friend. 

Mr. Jackson. Let the Chair make a statement at this time. I think 
that it is only fair to advise the witness - again advise the witness - 
that any scruples he may have due to a desire to protect friends and 
acquaintances, is not a legal reason for declining to answer the ques- 
tions which are now being put to you, and which will be put to you by 
counsel. It is most important that you be fully aware of the possible con- 
sequences of your declination to answer - and I am confident that your 
able counsel has so advised you. 

I want the record to show the succession of questions from the Chair, 
so that there can be no possible misunderstanding at any subsequent date, 
but will show that you were fully advised by the Chair, in the most 
friendly spirit. I assure you that your reasons, however laudable they. 
may be, do not constitute a legal reason for declining to answer. 

Proceed, Mr. Counsel. 

(At this point Mr. Deutch conferred with Mr. Sawyer.) 

Mr. Jackson. I have not issued a directive on the last question. 

The witness is directed to answer the question as to the source of the 
contribution which he received and about which he has just been asked a 
question by the counsel. 

Mr. Deutch. Is this last question about - 

Mr. Jackson. The question that was asked by counsel relative to the 
$100. 

Mr. Deutch. That does not refer to your last statement. 

Mr. Jackson. Well, everything that is being done - my statement refers 
to the entire proceeding, generally. Specifically, at this moment I am 
directing that you answer the question asked by counsel. 

Mr. Deutch. I feel like I can't answer that question. I realize there 


are many problems facing me, and it wasn't an easy decision to make. 


Mr. Jackson. The Chair directs again that you answer. 

Mr. Deutch. I am unable to. 

Mr. Tavenner. Was the contribution of $100 referred to a moment ago 
made by a member of the faculty at Cornell University? 

Mr. Deutch. No, sir. 

Mr: Tavenner. It is noted that in response to the question that pre- 
ceded this last one that you said you were unable jto answer the question. 
T’want’' to know if you refuse to answer the question. 

(At this point Mr. Deutch conferred with Mr. Sawyer.) 

Mr. Deutch. Yes, sir. 

Mr. Doyle. May I ask this question: Was it made by a teaching fel- 
low of any sort at the university, less than the rank of a professor - a 
person that was instructor in some place? 

Mr. Deutch. To the best of my recollection, 1 do not believe it was 
made by any member of Cornell University. 

Mr. Doyle. Did you get by my question what I meant? Was it made by 
someone. who was. instructor in the classes there? 

Mr. Deutch. I believe I answered that question. 

Mr. Doyle. I didn't hear you. 


Mr. Deutch.. I. do not believe it was made by anyone at Cornell Univer- 


Mr. Doyle. Of any university? 

Mr. Deutch. To the best of my recollection - 

Mr. Jackson. Did you personally know this individual from whom you 
received the money? 

Mr. Deutch. Yes. 

Mr. Jackson. Do you personally at this moment know his name? 

Mr. Deutch. That is right, sir. 

Mr. Jackson. Very well. 

Mr. Tavenner. Were you ever a member of the Downtown Club of the 
Communist Party in Ithaca? 


Mr. Deutch. I don't believe so. 


Mr. Tavenner. Did you attend meetings of that group? 

Mr. Deutch. No. That is, I don't believe so. The reason I wonder 
is because that organization became defunct s0 that there was really no 
organization. Downtown was Uptown, and there were so few people that I 
just want to qualify that statement. 

Mr. Tavenner. Are you now a member of the Commynist Party? 

Mr. Deutch. No, sir. 

Mr. Tavenner. When did you withdraw from the Communist Party? 

Mr. Deutch. The conviction of mine was gradual and for many years as 
probably - Mr. Richardson knows what my feelings were - but I haven't 
attended any Communist function at all, nor do I intend to for at least 
the last 8 months. I have had no contact or given money to - 

Mr. Tavenner. What was the last - I didn't mean to cut you off. 

Mr. Deutch. Or given any money or anything like that and 1 don't 
regard myself as a person under discipline of the Communist Party. 

Mr. Tavenner. When were the last meetings of the Communist Party 
which were attended by you? 

Mr. Deutch. My memory isn't too good. It was with Mr. Richardson, 
so his guess is as good as mine. It was either the end of the term of 
1953 or maybe one time in the summer - I don't remember too exactly. 

Mr. Scherer. It was within the last year, however; right? 

Mr. Deutch. Just about. 

Mr. Tavenner. Were you at any time a member of the central committee 
of the Communist Party at Ithaca? 

Mr. Deutch. I don't know what that means - that is, I was told I was 
a sort of a head of a graduate group, but since there was only one grad- 
uate student - that was me - Mr. Richardson had me go around to meetings, 
but that was again by nature of the fact that I was the only person in 
the group. 

Mr. Jackson. How many people were in attendance at the meetings? 

Mr. Deutch. During what time? 


Mr. Jackson. During the period immediately before you separated from 


the party. 

Mr. Deutch. Very few. Maybe a maximum of 4 or 5, that I can recall. 

Mr. Jackson. Where were these meetings held? 

Mr. Deutch. I believe this is the type of question I can't answer. 

Mr. Jackson. You mean this is the type of question you won't answer, 
is that correct? 

Mr. Deutch. Well, whichever way you want to say it; yes, sir. 

Mr. Scherer. Let me ask you this question. You knew where the 
meetings were held? 

Mr. Deutch. I don't believe I know exactly where they were. This 
is because - since Mr. Richardson drove me there. 

(Witness laughs.) 

Mr. Scherer. Of course this is not a ‘funny matter, 

Mr. Deutch. No. 

Mr. Doyle. Do you think it was a private residence? 


Mr. Deutch. I don't think it would be considered a private residence. 


Mr. Doyle. At an apartment house or flat? 

Mr. Deutch. Private house, I would say. 

Mr. Scherer. You know the names of the owners of the home or apart- 
ment where these meetings were held? 

Mr. Deutch. I probably did. At this moment I can't recall. I didn't 
know them by their last names. 

Mr. Scherer. What were their first names? 

Mr. Deutch. I don't believe I can say. It is very - 

Mr. Scherer. When you say you don't believe you can say, are you re- 
ferring to your answer for the reason heretofore advanced? 

Mr. Deutch. I do refuse to answer, but on this particular question 
I don't believe I remember. Just for the record, I will say, even if 
urged and if I knew, I would say the same thing. 

Mr. Scherer. You are refusing to answer then, even if you knew the 
names of the people? 


Mr. Deutch. That's right. 


Mr. Doyle. Was this place at the last meeting - this private home - 
the same place at which you attended other meetings with Mr. Richardson? 
Mr. Deutch. The last meeting may have been with Mr. Richardson. 

Mr. Doyle. Just you and he alone? 

Mr. Deutch. Possibly. 

Mr. Doyle. Well, now think - was there some other person there 
besides you and Mr. Richardson? . 

Mr. Deutch. I believe it was Mr. Richardson, and if he is positive 
about this other point, it would be this other meeting. 

Mr. Doyle. May I say that my point is - had you gone to the same 
meetings before? 

Mr. Deutch. Yes; with Mr. Richardson. 

Mr. Doyle. How many times - about? 

Mr. Deutch. Maybe 4 or 5 times. 


Mr. Tavenner., Were you acquainted with Homer Owen? 


Mr. Deutch. I don't think I should discuss any people from now on 


because some people I am acquainted with and some I am not, so I don't 
think I want to discuss the people's names. 

(At this point Mr. Deutch conferred with Mr. Sawyer.) 

Mr. Deutch. My refusal about this or any other names does not mean 
anything incriminating about the gentleman. 

Mr. Tavenner. I suggest the witness be directed to answer. 

Mr. Jackson. The witness is directed to answer. 

(At this point Mr. Deutch conferred with Mr. Sawyer.) 

Mr. Deutch. I will have to refuse on the same grounds. 

Mr. Jackson. No, you don't have to. You are under no compulsion. 
Do you decline to answer the question? 

Mr. Deutch.. Yes, I decline to answer the question. 

Mr. Tavenner. Will you tell the committee the circumstances under 
which you became a Communist Party member? 

Mr. Deutch. Well, this was many years ago. Not that 1 became a 


Communist Party member, but from the age of 13 or 14 I had read many books 
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on Marxism and at that time was very much impressed with trying to solve 
certain of the injustices we have nowadays. 1 believe in high school I 
became, or joined the A. Y. D. (American Youth for Democracy) for a period 
of time. 1 was very much influenced at this time by the ideas in - 

Mr. Tavenner. What high school was this? 

Mr. Deutch. I wesn't in 4 high school branch. There wasn't any high 
school branch. 

Mr. Tavenner. You said you joined while at high school. What high 
school? 

Mr. Deutch. The Brooklyn Technical High School. 

(At this point Mr. Deutch conferred with Mr. Sawyer.) 

Mr. Deutch. The A. Y. D. wasn't connected with a high school. 

Mr. Scherer. Mr. Deutch, it seems to me it is more important that 
you answer these questions than most people who have been before this 
committee, because you were in the party during the last few years. We 
have abundant evidence before this committee that anybody who remained in 
the party up to a year ago was a potential agent of the Kremlin - there 
4s no question about it. There is some excuse for those who were in the 
party in the latethirties or forties, but not after 1951 or 1952. There- 
fore’ it is more important that you answer these questions than most people. 

Mr. Deutch. I stated previously that IL am not a member of the Com- 
munist Party now. 

Mr. Scherer. But you have information concerning the activities of 
the Communist Party within the last year. 

(At this point Mr. Deutch conferred with Mr. Sawyer.) 

Mr. Deutch. When I was in the Communist Party about all that happened 
were bull sessions on Marxism, and some activities like giving out a leaf- 
let or two. The people I met didn't advocate the overthrowing of the 
Government by force and violence, and if they had, I wouldn't have allowed 
it. 

Mr. Jackson. How do you know whether or not the people with whom you 
associated did not advocate the overthrow of the Government by force and 


violence? 
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violence? 


Mr. Deutch. This is in my experience. 

Mr. Jackson. That is to say, you were never approached about it, 
nevertheless - 

Mr. Deutch. I was never approached about any criminal act, nor were 
any theories they - 

Mr. Scherer. But you do know the ultimate objectives of the people 
who were perhaps the leadership in the party? 

Mr. Deutch. I am describing the people I knew. 

Mr. Scherer. But you haven't told us the people you knew. 

Mr. Jackson. Mr. Counsel, do you have any further inquiry of this 
witness? I can see no useful purpose in continuing this questioning. 


Mr. Tavenner. Yes, I have a few. You stated, Mr. Deutch, that while 


at high school you became a member of the AYD. For the record, what 


organization do you refer to when you say that? 

Mr. Deutch. That was the American Youth for Democracy. 

Mr. Tavenner. You were proceeding to tell us the circumstances under 
which you became a member of the Communist Party. Will you proceed on 
that? 

Mr. Deutch. Well, at that time Ll had certain views or ideas, but 1 
didn't act on these views. At that time I believed in marxism. To a great 
extent it is only fair to say I am a Marxist today - 1 don't want to deny 
that. IL felt if 1 had ideas 1 shouldn't be half pregnant about them, so 
when I came to college I was approached and joined. 

Mr. Tavenner. By whom were you approached? 

Mr. Deutch. I was approached by a student. I don't wish to give his 
name. 

Mr. Jackson. The witness is directed to give the name of the person 
by whom he was approached, 

Mr. Deutch. I decline to give the name. 

CAt this point Mr. Deutch conferred with Mr. Sawyer.) 

Mr. Jackson. Do you have anything further, Mr. Counsel? 


Mr. Tavenner. Yes, a bit more. 


Were you referred to Cornell University, Mr. Deutch? 

Mr. Deutch. Yes. 

Mr. Jackson. Is the witness here as a result of a subpena? 

Mr. Tavenner. Yes; the witness was subpenaed to appear at Albany on 
Friday of last week, which was April 9. The counsel for the witness called 
me on the 8th and asked that, as a matter of convenience to him, the 
appearance of his witness be postponed for a few days because of the 


shortness of time for his appearance after the service of the subpena. 


This was agreed to by the subcommittee and counsel was directed to have his 


client here this morning. That is correct, isn't it? 

Mr. Deutch. Yes, sir. 

(At this point Representative Francis E. Walter entered the hearing 
room.) 

Mr. Jackson, Mr. Scherer? 

Mr. Scherer. I have no further questions. 

Mr. Jackson. Mr. Doyle? 

Mr. Doyle. I notice you said you became interested in marxism when you 
were about 13 years old. You used this language - 


It seemed my conviction of mind was I believed it for many 
years. My conviction of mind was, I believe for many years. 


You are only 25 years old now. You have been a member of the Communist 
Party in the last year? 

Mr. Deutch. I am 24 years old. 

Mr. Doyle. 24 years. Why did you stay in the Communist Party for so 
long? Up to within the year? Why didn't you get out before? 

Mr. Deutch. I suppose that is of my own inertia. I did nothing for 
long time. I was trying to act upon my conviction and yet when I tried 
to I was somewhat rebuffed and it was extreme inertia actually. 

Mr. Doyle. By other people? 

Mr. Deutch. There were certain disagreements. I just felt I wasn't 
doing very much. 

Mr. Doyle. You said there was some activity like giving out leaflets. 
What leaflets did you give out, up to a year ago? What leaflets? Where 


did you get the leaflets? What did the leaflets advocate? 
Mr. Deutch. Well, I think they discussed problems in a shoe factory 
in upstate New York. 
Mr. Doyle. In connection with a strike? 
- Deutch. Correct. 
- Doyle. Who published the leaflets? 
- Deutch. I believe the Communist Party published them. 
Mr. Doyle. What Communist Party? Where did you get the leaflets? 
From the national headquarters? 
Mr. Deutch. I don't believe so. It was a local branch. 
Mr. Doyle. Where was the office of the local branch from which you 
got these leaflets? 
Mr. Deutch. I didn't know where it was. I was just asked to dis- 
tribute them. 
Mr. Doyle. What? 
Mr. Deutch. I was asked to distribute them. 
Mr. Doyle. Who asked you to? 
Mr. Deutch. Those people I was connected with. I don't remember in 
detail. 
Mr. Doyle. How many of these people who were connected with you do you no 
refer to? About how many? 
Mr. Deutch. Those people who were members of the student branch at 
Cornell. 
Mr. Doyle. About how many people was that? 
Mr. Deutch. You mean over the course of years? 
(At this point Mr. Deutch conferred with Mr. Sawyer.) 
Mr. Deutch. How many were giving out leaflets? Oh, 5 to 10. 
Mr. Doyle. That is all, Mr. Chairman. 
Mr. Jackson. Mr. Walter? 
Mr. Walter. No, no questions. 


Mr. Jackson. Is there any reason why the witness should not be excused? 


Mr. Tavenner. No, sir. 

Mr. Jackson. Very well. The witness is excused. 

(Whereupon, at 11:15 a.m., Monday, April 12, the executive hearing 
adjourned, subject to a call of the Chair.) 


GOVERNMENT'S EXHIBIT NO. 6 


INVESTIGATION OF COMMUNIST ACTIVITI%S IN THE 
ALBANY, N. Y., AREA 


During the past few years the investigations by the House 
Committee on Un-American Activities have developed the fact that 
the Communists have exerted strong efforts to infiltrate the impor- 
tant area of Albany, N. Y. As a result of the information gathered 
by the investigative staff of the committee, a subcommittee was 
appointed to hold hearings ‘in Albany during the month of July 1953. 


At this time the committee was fortunate in securing the 
cooperation of a citizen of Canada who, as a former member of the 
Communist Party, possessed information of a very vital character. 
During the 1950 investigation in Hawaii, the committee obtained 
leads indicating that the near worldwide shipping strike of 1949 
was instigated and executed by the Communists as part of a con- 
spiratorial plan to promote certain unknown Comminist.objectives. 
It was mot until the Canadian, Patrick Walsh, accevted the 
committee's invitation to appear as a witness in Albany that the 
committee learned the full inside stoty of this most significant 
incident which so clearly demonstrates the international character 
of the Communist conspiracy. Walsh's evepuse description of what 
is generally referred to as the Canadian Seamen's Union strike of 
1949 is the first time the story has been publicly told. 


Walsh's testimony demonstrates what a serious matter it 
is to permit individuals who are subject to the directives and 
discipline of the Communist Party to be placed in sensitive 
positions of leadership and responsibility. It suggests: the 
necessity of congressional consideration of new means and methods 
of enlarging the provisions of the Internal Security Act, tighten- 
ing its present provisions, and hastening its enforcement. : 


Mr. Walsh, in describing hia background, said that he 
had first become associated with communism at the age of 17 or 18, 
when he became a member of the Young Communist League. He later 
received instructions in Marxism from Fred Rose, who in 1946 was 
tried and sentenced by Canadian courts for having conspired to 
pass secret documents to the Soviet Embassy in Canada. The fur- 
ther activities of Walsh during his early days in the Communist 
Party, while they relate strictly to Canada, are of interest 
because they so closely parallel the activities of the Communist 
Party in the United States and further establish the international 
conspiratorial aspects of Communism. re 


Mr. Walsh testified that in 1940, he was ordered by the 
Communist Party to enlist in the Canadian Army in order to carry 
on “revolutionary defeatism" because, since this was the period 
of the Hitler-Stalin Pact, the Communists were claiming that the 
war between Britain and Germany was an "imperialist" one. 


After the invasion of the Soviet Union, the line of the 
Communist Party changed to all-out mobilization. Walsh testified 
that while in England, France, and Belgium, he met with Communists 
of those countries and, further, that there were occasions when 
he met with members of the American Armed Forces who were also 
members of the Communist Party. During this period, on instruction 


of Communist officials, Walsh and other Communists in the Armed 
Forces of Great Britain and the United States appeared at public 
gatherings to agitate for a second front. 


Following the war, Walsh was instructed by Communist 
leaders to become a member of the Canadian Seamen's Union, although 
he had no previous training as a seaman. This was during the 
period shortly after the formulation of the Marshall plan for aid 
by the United States to foreign countries. Mr. Walsh explained 
that Communist leaders made the claim that they had Communists 
aboard nearly every deepsea ship. Mr. Walsh stated that after 
joining the Canadian Seamen's Union, he became a galley boy aboard 
a Canadian ship, the Mont Rolland as a cover for his Communist 
activities. His instructions were to contact the dockers in the 
various ports where the ship stopped and insure that there was 
complete solidarity in a forthcoming strike which the Communists 
were inspiring. In his testimony, Walsh left no douht as to the 
true purpose of the strike. He said; ! 


Yes; I will prove later on in my testimony that this 
strike was a political strike which had no bona fide trade- 
union principles involved whatsoever and that it was being 
ordered by the Cominform, which is the international section 
and which faithfully carries out the dictates of the 
Soviet Union, that this strike was being organized with 
the end in view of tying up shipping in ports all over 
the world so that Marshall plan shipments would not be 
delivered in time or the cargoes would rot and at the 
same time it was expected to deal a crippling blow to the 
Atlantic Pact which the Communists were vigorously oppos-_ 

' ing at that time all over Europe. 


The formation of the Communist conspiracy to tie up ship- 
ping in ports all over the world, thereby dealing a crippling blow 
to the Marshall plan and the Atlantic Pact, and the acts done in 
furtherance of the objectives of this conspiracy, were graphically 
outlined by the witness. Walsh testified that on the arrival of 
his ship, the Mont Rolland, in the port of Genoa, he received a 
notice to renort to the office of the General Federation of Italian 
Labor, At this meeting he became acquainted with most of the top 
Communist agitators in the maritime section of the Cominform. There 
were about 40 people present: 2mong them were Andre Fressinet, 
general secretary of the Seamens! and Dockers! international 
section of the World Federation of Trade Unions; Marino De Stefano, 
a leader at that time of the Italian Seamen's Union, a Communist- 
dominated and controlled organization; Hoiting of the Dutch Seamens! 
Union; Van Den Branden, of the Antwerp Dockers Action Committee; 
Otto Schmidt, an official of the Austrian Inland Transportation 
Workers, another Communist union affiliated with the World Federation 
of Trade Unions; Salvadore Gomez, of the underground Communist Party 
of Spain; Luigi Longo, a prominent leader of the Italian Communist 
Party and former political commissar of the International Brigades 
in Spain; Jock Hastings, a well-known Communist agitator from the 
British Dock Workers Rank and File Committee; Pontikos, claiming 
to represent the Greek Maritime Federation; and Lazaro Pina, an 
official or former official of the Cuban General Worxers' 
Federation. 


The main speaker was Andre Fressinet. The nature of the 
conspiracy is best described by ouoting the witness! statement of 
what occurred at this meeting: 


So, Fressinet's speech was to the effect that the Marshall 
plan to aid Europe or to aid the underfed populations of Europe 
would defeat the Communist Party plans in Italy and in France 
particularly, where the Communists were busy exploiting the dis- 
content that was evident everywhere due to the postwar conditions 
in these countries. 


Now, Fressinet said that originally the plan had been 
to involve the National Maritime Union at the same time as 
the Canadian Seamen's Union, so that the strike would be 
more effective, but in the meantime Fressinet explained 
that the National Maritime Union had broken away--that is, 
the leadership had broken away--from the Communist Party and 
that nearly all the Communist leaders who had been there 
for a long time had been expelled. So that they could not 
count on the National Maritime Union either joining this strike 
of their own free will or of going: on a solidarity strike; 
but Fressinet pointed out that happily the Canadian Seamen's 
Union was a union which was not a reactionary one and that 
it was in the hands of militant comrades.and that the shipping 
tieup which would result in both Odnada and the European oe 
countries would effectively paralyze all the ports of Furope and 
would deal a crippling blow to both the Marshall plan 
anq vo une Atsauvye racv,.oecause che dockers nad voeen, of 
eer briefed arid:approached and ordered to go on strike 
in all the ports and to tie up shipping, which meant that 
it was not only the case or the question of tying up 
Canadian ships. It was the question of--if the ports were 
paralyzed by these ships, that the strike would spread and 
that all other ships of other nations, or of Panamanian 
registry, would then be immobittized and the Marshall-plan .. 


‘ 


targoes would rot and that: sailing schedules would -be ‘behind time,- 
and so on and so forth, and that the Communist Party would 
actively exploit the result of this strike. 


Now, after Fressinet spoke, Longo gave an agitational 
speech in Italian, which I could see was along the same lines. 
Now, previous to this I had seen copies of For a Lasting 
Peace for a People's’ Democracy, which is the organ of the 
Cominform, and I céuld see the party line against the Marshall 
plan and the Atlantic Pact was merely being implemented in 
the speech given by Fressinet. 


Now, after Longo's speech, Fressinet asked me to give 
my opinion of what'the strike would be from the CSU view- 
ata a I told him that the members of the CSU were being 
prepared for the coming strike and that we would certainly 
play our part and that we-had a militant background and that 
we would certainly contribute our part in seeing to it that 
the strike was a success. 


Now, invreferring to the strike, I was given by 
Fressinet at that.meeting the assignment that I should be 
transferred to the Beaverbrae, and that is when I found out 
###* this ship was to be the key ship in the forthcoming 
strike .##* f ‘ 


Now, Fressinet told me that it would be very important 
if I should get on the Beaverbrae and that I should take 
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part in the coming London dock strikes, that was from the 
question of experience and because also that I was held in 
high esteem by the section--by the maritime section of the 
Cominforn. 


Now, I wish to stress the fact that this was not a trade- 
union meeting. This was a meeting of Communist Party agitators. 


In answer to the question of whether or not any matter con- 
cerning the welfare of seamen generally, or any resolution regarding 
a bona fide wage dispute in which the seamen would be interested 
was discussed at this meeting, the witness replied: 


No; and that is something that scandalized me at that time, 
because, although I knew Communist tactics, I didn't know they 
could be so blunt as that. There was absolutely no mention 
whatsoever, and when I suggested to Fressinet that we arrange 
the agenda before, he told me that it was not necessary, that the 
main thing was that it was going to be against the Marshall plan 
and in Europe that we didn't have to find excuses for these things, 
but that in Canada that it was very obvious we had to convince 
the rank and file that it was to be carried out for trade-union 
purposes, involving trade-union principles. 


In answer to a question as to whether the rank and file mem- 
bers of the labor union were told the truth as to the reasons for 
tying up the shipping, the witness replied: 


No. Well, as always in these things, what we said publicly 
and what we did secretly were two different things. We had to 
tell the rank and file that negotiations were being stalled by 
the shipowners, because the shipowners were not going to play 
ball with the union, and so on and so forth; but in reality the 
preparations were going on all the time for this strike. Whether 
the shipowners signed the contract or agreed to sign the contract 
or not, the preparations were going on and we didn't bother or 
care about the negotiations which officially were going on. 


With further reference to the occurrences at the Genoa meeting, 
Walsh testified: 


As Lazaro Pina was the only other person coming from the 
American Continent, it was very important that he should stress 
the fact that arrangements had been made with Ferdinand Smith, 
who was the former national secretary of the National Maritime 
Union. * * * Pina had seen Smith on several occasions to map out 
plans by rank and file committees of dock workers' unions and the 
National Maritime Union would try and coordinate their work with 
the CSU strike. * * * The main point of Pina's speech was to 
assure everyone that the dockers on the east coast would come out 
in sympathy strike with the CSU strikers and would paralyze the 
various American ports. * * * The next speaker was Jock Hastings, 
who represented the dockers rank and file committee of Great 
Britain. Hastings pointed out that Jack Poponich, alias Jack 
Popovich, alias Jack Pope, who, incidentally, is the brother of 
Harry Popovich mentioned previously--that Popovich was to take 
up residence in Great Britain and in coordination with the 
Communist Party, would see to it that all the rank and file 
Communists within the dockers' union would be ready to actively 


support the forthcoming strike. Hastings also remarked that 
if this strike could last a year, that not only would the 
London docks be tied up, but all the other British ports would 
be so paralyzed that it would effectively paralyze both the 
Marshall plan and deal a crippling blow to the Atlantic Pact. 


Legislative recommendations contained in Report No. 1, 77th 
Congress, Ist $e6Sion, dated January Oa 1941: 


ee 


Withhold all Federal financial support from any educational in- 
stitution which permits members of its faculty to advocate communism, 
fascism, or nazism as a substitute for our form of Government to the 
student body of these educational institutions. (This particular 
recommendation is not concurred in by Mr. Voorhis, not because of 
disagreement with the principle involved but on the ground that the 
administration of such an act is impossible without risking grave 
injustice being done to people seeking merely to explain the prin- 
ciples involved in totalitarian philosophy. ) 


The enactment of legislation to outlaw every political organ- 
ization which is shown to be under the control da foreign govern- 
ment. As long as these organizations have a legal status in the 
United States, it will be difficult for any agency of the Govern- 
ment to deal with them. We now know that they furnish the legal 
apparatus for the operations of saboteurs, and the window dressing 
for espionage. The committee believes that legislation can be worked 
out to outlaw such organizations, and that this will in no sense con- 
stitute a violation of the Bill of Rights, since such legislation 
would ony affect organizations controlled or directed by foreign 
countries. 


Recommendations contained in the annual report of the committee 
for the year 1950 to the House of Representatives, 6lst Congress, 
2d session, dated January QELODL: 


* * * 


Both in the courts and in hearings before our committee, 
the informative value of testimony by those who have actually been 
inside the Communist movement, either as undercover agents or as 
former party members, has been increasingly demonstrated. In the 
light of the present world situation and the possible aggravation 
of the Communist problem, it can be expected that legal prosecutions 
will increase, making the services of qualified witnesses more and 
more indispensable in building up evidence. Thought should be given 
to ways and means of stimulating defections from the Communist move- 
ment and of encouraging qualified informants. 


SUBSEQUENT ACTION TAKEN BY CONGRESS OR EXECUTIVE 
AGENCIES ON PAST RECOMMENDATIONS 


Recommendations Contained in Annual Report of Committee, 
77th Congress, lst Session, Dated January 3, 1941 


Federal aid to educational institutions 


4. Committee recommendation.-- Withhold all Federal financial 
support from any educationa nstitution which permits members of 
its faculty to advocate communism, fascism, or nazism as a sub- 
stitute for our form of government to the student body of these 
educational institutions (January 3, 1941). 


Outlawing political organizations under foreign control 


5. Committee recommendation.-- The enactment of legislation 
to outlaw every political organization which is shown to be under 
the control of a foreign government (January 3, 1941). 


Action.-- Although no legislation has been enacted, there are 
3 bills now pending in the 83d Congress on this subject: 


S. 200, dated January 7, 1953, and H. R. 5941, dated June 25, 
1953, outlaw the Communist Party onder its present name or under 
any name it may use in the future) or any other organization whose 
purpose is to overthrow the Government of the United States. A fine 
of not more than $10,000, imprisonment of not more than 10 years, 
or both, plus forfeiture of citizenship, are imposed upon members 
of such party. 


H.R. 1576, dated January 13,1953, prohibits the printing.of. the 
name of a member of the Communist Party or any un-American party 
on any ballot for an office in the Government of the United States. 
Provides a penalty for violation thereof, of a fine up to $25,000 
and up to 10 years imprisonment. 


Penalty for Contempt of Congress 


24. Committee recommendation.-- That the penalties for those 
properly cited for contempt of Congress be increased to a minimum 
of 5 years in prison and a $5,000 fine (December 31, 1948). 


Action.-- No legislation enacted. 


Employment of subversives in defense plants -- safeguards 


29. Committee recommendation.-- Adoption of H. R. 3903 (8lst 
Cong.) prov ng tor safeguards against employment of subversive 
individuals in defense plants (March 15, 1950). 


Action.-- Section 5 of the Internal Security Act of 1950 (64 
Stat. 992) provides that members of a Communist-action organization 
shall not hold employment in a defense facility, and that members 
of a Communist-front organization must disclose such membership 
when seeking or holding employment in a defense facility. For text 
of this section, see appendix, page 159. 
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Encouragement of qualified informants against Communist movement 


37. Committee recommendation.-- Ways and means of stimulating 
defections from the Communist movement and of encouraging qualified 
informants (January 2, 1951). 


Action.-- Although no legislation has been enacted, a bill was 
introduced in the 82d Congress (H. R. 5331, dated September 13, 1951) 
which authorized the Attorney General to pay awards to any persons 
for any information leading to the arrest and conviction of aby Com- 
munist who has violated any of the internal security laws of the 
United States. 


Technical surveillance 


40. Committee recommendation.-- Broadening of the rules of ad- 
missibility of evidence to permit as evidence the results of wire- 
tapping in matters affecting the national security as well as in 
such crimes as k/unaping and extortion, and that the judicial 
branch of the Government should be empowered to authorize the use 
of such techniques (February 17, 1952). 


Action.-- Although no legislation has been enacted, there are 
five bills now pending in the 83d Congress on this Baayen Four 
of these (S. 832, H. R. 408, H. R. 477, and H. R. 3552 provide for 
the interception of such evidence during security investigations, 
and for the authorization of such interception by a Federal court 
order, but the use of such evidence is limited to proceedings in- 
volving treason, espionage, and other subversive acts. H. R. 5149, 
the fifth bill, provides for the use of the evidence in any criminal 
proceedings but omits the necessity of a court order for the inter- 
ception of the information. 


Recommendations Based Upon Investigations and Hearings 
In the Year 1953 


During the year 1953 the House Committee on Un-American Acti- 
vities has received more abundant and detailed testimony to establish 
that the Communist Party in the United States is in fact a part of 
an international conspiracy, which has as its purpose the overthrow 
of our Government by force and violence. There is ever-increasing 
evidence of the clear and present danger in this conspiracy, and 
serious consideration must be given to determine whether the ultimate 
solution is the outlawing of the Communist Party. 


Under existing law, enacted largely through the work of the House 
Committee on Un-American Activities, the Subversive Activities Control 
Board, after nearly 3 years of public hearings, ruled that the Com- 
munist Party is a subversive organization. As provided by law, these 
findings are now subject to review by the judicial branch of the 
Government. Further recommendation on legislation to outlaw the 
Communist Party will await the final decision of the United States 
Supreme Court. 


The Smith Act, passed by the Congress in 1940, contains provisions 
which prohibit any person from knowingly and willfully participating 
either Traiecdel iy or with a group in activities which have for their 
purpose the overthrow or destruction of “any government in the United 
States by force or violence." 


Since the Subversive Activities Control Board has found that the 
Communist Party is a subversive organization and the testimony before 
this committee has also definitely established the conspiratorial 
nature of the Communist Party, the committee recommends that the Smith 
Act be amended. This amendment, in the field of the law of evidence, 
should provide that proof of membership in the Communist Party shall 
constitute prima facie evidence of violation of the Smith Act. 


He 


The committee further recommends that legislation be enacted to 
permit as evidence the resultsof technical surveillance in matters 
affecting the national security; provided that adequate safeguards 
are adopted to protect the civil liberties of all citizens. 


* & 


Since there has been a widespread abuse and im roper use of 
the fifth amendment by many witnesses who appeared herons congressional 
investigating committees, thereby deliberately thwarting the uncovering 
of subversive activities--and since evidence has been adduced proving 
that the Communist Party actually instructs its members to hide be- 
hind the fifth amendment--it is recommended that adequate legislation 
be enacted to provide against the misuse of the fifth amendment and 
the Bill of Rights, which misuse prevents the committee from obtaining 
phe: and information necessary to the proper function of the com- 
mittee. . 


* 


The committee further recommends a study of the anti-Communist 
oath provision of the Taft-Hartley Act, with the view of strengthening 
eae provision of said act to prevent Communist infiltration into 
unions. 


*# * 


The committee further recommends that legislation be enacted 
to make it a crime for any person or persons unauthorizedly to 
transport in interstate commerce any Government document falling 
within a top secret, secret, or confidential classification. 


* & 


The committee further recommends that legislation be enacted 
forbidding the use of the United States mails under second-class 
mailing privileges to subversive publications emanating either from 
foreign sources or from sources within the borders of the United 
States. It is also recommended that the Internal Security Act of 
seovite amended to permit the citing of said publications as sub- 
versive. 


The committee further recommends that the Foreign Agents Regis- 
tration Act of 1938 be reexamined to determine its effectiveness in 
controlling and exposing subversive activities. 


* 


The committee further recommends that in any instance where 
a person holding a commission in the armed services chooses to re- 
fuse to answer questions by a duly authorized authority concerning 
his present or past membership in the Communist Party, such commission 
should be immediately revoked. 


FEDERAL AID TO EDUCATIONAL INSTITUTIONS 
Veterans' Readjustment Assistance Act of 1952 (66 Stat. 667) 


Institutions Listed by Attorney General 


Sec. 228. The Administrator shall not approve the enrollment 
of, or payment of an education and training allowance to, any 
eligible veteran in any course in an educational institution or 
training establishment while it is listed by the Attorney General 
under section 3 of part III of Executive Order 9835, as amended. 


Executive Order 9835, part III, section 3 (12 F. R. 1935, 
issued March 21, 1947), read: 


"The Loyalty Review Board shall currently be furnished by the 
Department of Justice the name of each foreign or domestic organiza- 
tion, association, movement, group, or combination of persons which 
the Attorney General, after appropriate investigation and determina- 
tion, designates as totalitarian, Fascist, Communist, or subversive, 
or as having adopted a policy of advocating or approving the com- 

‘mission of acts of force or violence to deny others their rights 
under the Constitution of the United States, or as seeking to alter 
the form of government of the United States by unconstitutional 
means. 


“a. The Loyalty Review Board shall disseminate such informa- 
tion to all departments and agencies." 


GOVERNMENT'S EXHIBIT NO, 7 
ANNUAL REPORT FOR THE YEAR 1954 
FOREWARD 


This Annual Report of the Committee on Un-American Activities 
for the year 1954 is submitted to the House of Representatives in 
compliance with that section of Public Law 601 (79th Cong.) which 
provides: “The Committee on Un-American Activities shall report to 
the House (or to the Clerk of the House, if the House is not in 
session) the results of any such investigation, together with such 
recommendations as it deems advisable." 


During the year 1954, the Committee on Un-American Activities 
held hearings in Albany, N.Y.; Chicago, I111.; Dayton, Ohio; Flint 
and Lansing, Mich.; San Diego, Calif.;. Seattle, Wash.; Portland, 
Oreg.; Miami,Fla.; as well as numerous hearings in Washington, D.C. 
By holding hearings in these various cities throughout the country, 
the committee was able to secure the informed testimony of a great 
many more witnesses than would have been possible had hearings been 
held only in Washington, D.C. These on-the-spot hearings ‘also pro- 
vided another benefit by giving thousands of American citizens 
their first view of the operations of a committee of their Congress. 


The committee is proud to report that in every instance where 
hearings were conducted throughout the country, the public and the 
press heartily endorsed the committee's operations. The vital na- 
ture of the committee's work and the fairness of the committee pro- 
ceedings served to dispel a great many erroneous impressions that 
had been created in many places relative to this committee. 


The House Committee on Un-American Activities, in its offi- 
cial function during the 83d Congress, called before it in either 
public or executive session nearly 600 witnesses. Asin previous 
Congresses, the majority of these witnesses refused to furnish the 
committee the information they were alleged or known to possess 
concerning subversive activities; however, a greater number of wit- 
nesses than ever before did give the: committee testimony concerning 
€heir personal involvements in subversive groups. The number of 
pages of factual testimony received by. the committee during the 83d 
Congress is~approximately twice as great as that received by ‘it 
during any preceding Congress. 


In order that these witnesses might be heard and their testi- 
mony recorded under oath, it has been necessary for the members of 
the Committee on Un-American Activities to devote an unprecedented 
amount of time to their duties with this committee. 


Over the past 16 years the House committee, as well:as the 
Special Committee on Un-American Activities, has made numerous 
recommendations for the enactment of new legislation or the 
strengthening of existing laws dealing with subversive activities. 
Over all of this time the members of these committees recognized 
that legislation dealing with the internal security of our great 
Nation was woefully inadequate. It was not until 1950 that the 
Congress realized the necessity for immediate legislation. In 
that year, after extensive legislative hearings by the House Com- 
mittee on Un-American Activities, commenced in 1947, Congress 
passed the Internal Security Act of 1950 (McCarran-Wood Act). 
This vital legislation is still, after 4 years, undefgoing the 
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tedious but necessary court tests to establish its constitution- 
ality. The committee noted with interest the recent finding of the 
United States Court of Appeals for the District of Columbia Cir- 
cuit, which decision confirmed the findings of the Subversive 
Activities Control Board that the Communist Party must register and 
conform to other provisions of the lnternal Security Act. 


During 1954 the House of Representatives implemented by leg- 
islation a number of past recommendations of the Committee on Un- 
American Activities. The committee in its annual report for the 
year 1953 detailed the past recommendations made by this committee 
and the Special Committee on Un-American Activities. It is worthy 
of note that at the commencement of 1954 all but 8 of the commit- 
tee's 47 recommendations had been favorably acted upon by Congress 
or the executive branch. 


Early in 1954 the Attorney General of the United States ad- 
vised the Congress that certain legislation was considered necess- 
ary to strengthen effectively the national security. Four of these 
recommendations by the Attorney General were embraced within those 
previously made by the committee. These were for capital punish- 
ment in instances of espionage committed in time of peace; immunity 
for certain witnesses appearing before duly authorized Federal 
bodies; for the admissibility of evidence secured by wiretapping 
or technical devices; and for legislation to break Communist con- 
trol over certain labor unions. The Congress in 1954 passed and 
the President signed into law three of these recommendations orig- 
inally proposed by this committee and subsequently requested by the 
Attorney General. A law permitting the use of évidence secured by 
technical. devices in cases involving espionage and matters relating 
to paecrne? security passed the House but did not obtain approval in 
the Senate. 


On the basis of hearings and investigations, the committee 
during 1954 issued several reports to the Congress and the American 
people. The first of these reports was "Colonization of America's 
Basic Industries by the Communist Party of the U.S.A." This report 
reflects the committee's findings on the Communist Party's endeav- 
ors to secure a foothold in the yital basic industries of this 
‘country. The committee points out in this report that the Commu- 
nist Party had directed’ its intellectuals and white collar workers 
to leave employment in their own chosen fields and to obtain posi- 
tions in industries vital to defense, such as steel, electricity, 
and the maritime. In many cases, persons were required to leave 
their homes and travel to distant cities in order.to carry out this 
Communist directive. The committee issued this report to warn and 
alert the Congress and the industries” involved-regarding these 
éfforts by the Communist Party in the United States. 


The committee also released for-the information of the Con- 
gress and the American public a booklet on the background and work 
of the committee entitled, "This Is Your House Committee on Un- 
American Activities." The booklet contained 116 questions and 
answers relative to the work of the committee, together with con- 
siderable statistical data on matters pertaining to the various 
aspects of the committee and its functions. An effort was made to 
provide answers to the many questions that Members of Congress and 


the committee have been asked regarding the committee. Due to the 
heavy demand for the booklet, the limited supply was almost im- 
mediately exhausted. 


In the annual report of the Committee on Un-American Activi- 
ties for the year 1953, it was noted that the committee was engaged 
in a continuing study and investigation of the activities of groups 
which, while posing as super-patriotic defenders of "life, liberty, 
and the pursuit of happiness," were in reality neofascist or "hate" 
groups. Recognizing the threat posed by the activities of racist 
hatemongers, the commitee instructed the staff to prepare a prelim- 
inary report on this subject. After a comprehensive study by the 
committee staff, the members approved the release of a "Preliminary 
Report on Neo-Fascist and Hate Groups." The report by no means 
exposes all of the facets of this problem, but rather deals with 
two glaring examples, one a neofascist and the other a "hate" group. 
The committee found that the National Renaissance Party was an open 
and avowed fascist group and the Department of Justice was request- 
ed to ascertain whether prosecution of its leaders under the pro- 
visions of the Smith Act was possible. 


One of the most frequent of the many false claims made by the 
Communist Party is ‘that it has had appreciable success in its 
efforts to recruit members from among American Negroes. In order 
to establish the falsity of these claims the committee prepared and 
released a report entitled, "The American Negro itt the Communist 
Party." This report reflects the testimony of witnesses eminently.’ 
qualified to furnish information relative to the Communist Party's 
efforts ‘to infiltrate and gain control over American citizens of 
the:Negro race. The committee found great satisfaction in being 
able to report that the Communist Party has had but infinitesimal 
success in its recruitment efforts among the 15 million American 
Negroes. 


The committee also reported the details of an exhaustive in- 
vestigation and hearings relating to a publication, which while 
posing as a legitimate trade-union journal, is in reality nothing 
more than a mouthpiece for Communist propaganda. The "Report on 
the March of Labor" clearly establishes the Communist "front" char- 
acter of that publication. ; 


In addition tq the hearings and reports of the committee during 
1954, there. has been continued the singularly valuable. service pr6- 
vided to Members of Congress, congressional committees, and duly 
authorized agencies of the Federal Government by the committee's 
files and reference service. With the ever-increased interest 
aroused by the expanded knowledge of subversive activities, there 
has been a proportionate increase in requests for:-information from 
the committee. “ 


INVESTIGATION OF COMMUNIST ACTIVITIES IN 
VARIOUS CITIES AND STATES 


Albany, N.Y. 


The House Committee on Un-American Activities commenced hear- 
ings in Albany, N.Y., in July 1953, which dealt principally with 
the strong efforts of the Communist Party to infiltrete the im- 
portant area of Albany, N.Y., ana the New York State government. 


On April 7 through April 9, 1954, a subcommittee of the Com- 
mittee on Un-American Activities resumed hearings in Albany, deal- 
ing principally with Communist infiltration of vital defense indus- 
tries and education within the capital area and throughout the State 
of New York and adjacent States. 


The committee was furnished valuable testimony by John Patrick 
Charles, John Edward Marqusee, Emmanuel Ross Richardson, Joseph 
Klein, and Jack Davis, all- of whom testified concerning not only 
Communist activities in the Albany area, but also throughout New 
York State and bordering States. Both Mr. Charles and Mr. Richard- 
son, until 1950 and 1953, respectively, were undercover agents in 
the Communist Party for the FBI. Some 14 other persons identified 
as having been members of the Communist Party appeared before the 
committee and refused to answer committee questions, claiming the 
privilege of the fifth amendments. 


Mr. Leo Jandreau, former business agent for United Electrical 
Radio and Machine Workers of America, Local 301, General Electric 
Workers, Schenectady, N.Y., who at the time of his testimony was 
business agent for IUE-C1IO, Local 301, testified that he had never 
been a member of the Communist Party. 


Mr. Bernard Deutch was identified as having been a member of 
a graduate group of the Communist Party while attending a prominent 
university in upper New York State (Cornell). Mr. Deutch was sub- 
penaed before the committee in Washington, D.C., on April 12, 1954, 
and gpiestioned concerning his knowledge relative to his Communist 
Party: membership and: associations. He testified that he had been 
a member of the Communist Party until about the summer of 1953. 
However, he also’ stated "To a great'extent, it is only fair,to say, 
I am a Marxist today--1 don't want to deny that."' Aside from 
mentioning his own Communist Party membership, he refused to give 
the committee the benefit of his knowledge and information con- 
cerning his Communist Party activities and associations. 


‘Thereafter, on May 1l, 1954, after unanimous vote by the com; 
mittee itself, the House of Representatives, by vote of 346 to 0, 
‘cited Bernard Deutch for contempt of Congress. 


RECOMMENDATIONS BASED UPON INVESTIGATIONS 
-+ AND HEARINGS IN THE YEAR 1954 


Many of the recommendations put forth by the House Committee 
on Un-American Activities for the year 1953 have already been 
enacted into law in one -form or another. Among them are legisla- 
tion cracking down on Communist dominated labor unions, death 
penalty for espionage in peacetime, immunity for witnesses appear- 
ing before congressional committees, and the adoption of proced- 


ures withdrawing commissions from persons in the armed services 
taking the fifth amendment when questioned by a duly authorized 
authority concerning membership in the Communist Party. 


In addition, Congress considered the delicate subject of out- 
lawing the Communist Party and has enacted a partial outlawing 
provision which is now in effect, 


The following recommendations are submitted based upon in- 
vestigations and hearings, in the year 1954, 


The Smith Act, passed by the Congress in 1940, contains 
provisions which prohibit any person from knowingly and willfully 
participating either individually or with a group in activities 
which have for their purpose the overthrow’ or destruction of “any 
government in the United States by force or violence." Since the 
Subversive Activities Control Board, affirmed by the United States 
Court of Appeals for the District of Columbia Circuit, has found 
that the Communist Party is a subversive organization and the tes- 
timony before this committee has also definitely established the 
conspiratorial nature of the Communist Party, the committee recom- 
mends that the Smith Act be amended. This amendment, in the field 
of the law of evidence, should provide that proof of membership in 
the Communist Party shall constitute prima facie evidence of vio- 
lation of the Smith Act. 


The committee further recommends that legislation be enacted 
to permit as evidence the results of technical surveillance in 
Matters affecting the national security; provided that adequate 
safeguards are adopted to protect the civil liberties of all citi- 
zens. 


The committee further recommends that legislation be enacted 
to make it a crime for any person or persons unauthorizedly to 
transport in interstate commerce any Government document falling 


within a top-secret, secret, or confidential classification. 


The committee further recommends that legislation be enacted 
forbidding the use of the United States mails under second-class 
mailing privileges to subversive publications emanating either from 
foreign sources or from sources within the borders of the United 
States. It is also recommended that the Internal Security Act of 
1950 be amended to permit the citing of said publications as sub- 
versive. — 


The committee further recommends that the Foreign Agents Reg- 
istration Act of 1938 be reexamined to determine its effectiveness 
in controlling and exposing subversive activities. A 


The committee further recommends that appropriate legislation 
be enacted requiring an affidavit by any person bidding for a Gov- 
ernment contract, that he is not now and has not been within the 
past 10 years a member of any organization advocating the over- 
throw of the Government by force and violence. 


DEFENDANT'S EXHIBIT NO. 1 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,060 


UNITED STATES OF AMERICA Appellant 
Vv. 


BERNHARD DEUTCH Appellee 
STIPULATION 


It is hereby stipulated by and between the parties as 
follows: 

1. Attached hereto and designated as Defendant's Exhibit No. 2, 
for identification are printed excerpts from: 

a. Designated official publications of the Committee on 
Un-American Activities of the House of Representatives. 
Statements made by designated representatives from the 
floor of the House of Representatives, copies from the 
Congressional Record. 

2. Attached hereto and designated as Defendant's Exhibit No. 3, 
‘for identification are partial summaries of the Testimony of desig- 
nated persons before the Committee on Un-American Activities of the 
House of Representatives, the forum and the date of the testimony 
being designated in each instance. 

3. The foregoing excerpts are true and accurate transcripts of 
what they purport to be and they and the partial summaries shall be 
admissible in evidence at the trial of this case in lieu of the origin- 
als and the same as if they were the originals of the excerpts and 
partial summaries which they purport to be. 


4. Either party shall have the right to object to the introduc- 


tion of the excerpts in evidence and partial summaries on the ground 
of materiality, relevancy and competency, provided that no objection 
shall be made on the ground of the best evidence rule or hearsay, 

5. Either party shall have the right, nevertheless, affirmatively 
to show any inaccuracies in the substance or in the reproduction of 
said excerpts and partial summaries from the originals of what they 


purport to be. 


Henry W. Sawyer, 111 


DEFENDANT'S EXHIBIT NO. 2 


HEARINGS COMMITTEE ON UN-AMERICAN ACTIVITIES 
HOUSE OF REPRESENTATIVES 


Eighty-third Congress 


INVESTIGATION OF COMMUNIST ACTIVITIES IN THE ALBANY, N. Y. AREA 


Part 4 


April 8, 1954 


Page 4357. 


Mr. 


Mr. 


Mr. 


Mr. 
Mr. 


Mr. 


Tavenner. As a result of the suggestion that was made to you by 
the Federal Bureau of Investigation, did you accept 
the invitation that was extended to you? 

Richardson. Yes; I did. 


Tavenner. Then you became a member of the Communist group at 
Cornell? 


Richardson. That's true. 


Tavenner. Will you tell the committee, please, just what you did 
when you first became a member? 


Richardson. When I first became a member they assigned me to the 
Labor Youth League, which is a sort of training for 
future Communist members. 


Tavenner. But were you already a member of the Communist Party at 
the time you were assigned to that group? 


Richardson. That's true. 


Scherer. You joined the party with full knowledge of the Federal 
Bureau of Investigation? 


Richardson. That's true. 


Scherer. And did you make reports to the FBI during the time that 
you were a member of the party? 


Richardson. I made periodic reports. 
Scherer. How often? 


Richardson. Once a week, or whenever the necessity occurred. 


HEARINGS COMMITTEE ON UN-AMERICAN ACTIVITIES 
HOUSE OF REPRESENTATIVES 


Eighty-third Congress 
INVESTIGATION OF COMMUNIST ACTIVITIES IN THE ALBANY, N. Y. AREA 
Part 3 
April 7, 1954 

Page 4352. 

Mr. Tavenner. I am reminded about the name of Homer Owen. I should 
state that Mr. Owen has testified in executive session 
before the committee and has fully cooperated with it, 


and that he is no longer a member of the Communist 
Party and has not been for some time. 


COMMITTEE ON UN-AMERICAN ACTIVITIES - Annual Report for the Year 
1954 


* * * The committee received valuable testimony from Homer LeRoy 


Owen, Barbara Hartle, and Robert Wishart Canon, all of whom testi- 


fied about Communist activities and infiltration not only in Portland, 
Oreg., but throughout the Northwest and other parts of the United 
States. 


DEFENDANT'S EXHIBIT NO. 3 


83 CONG. REC. 7570 (1938), May 26, 1938 


"Mr. Dies: ‘I am not in a position to say whether we can legislate 
effectively in reference to this matter, but I do know that exposure 
in a democracy of subversive activities is the most effective weapon 


we have in our possession.'" 


H. REP. No. 2, 76th CONG., lst SESS, 13 (1939) 


“'While Congress does not have the power to deny to citizens 
the right to believe in, teach, or advocate communism, fascism, and 
nazism, it does have the right to focus the Spotlight of publicity 
upon their activities.'" 


H. REP. NO. 1476, 76th CONG., 3d SESS, 1, 3, 24 (1940) 


"',..,Investigation to inform the American people ... is the real 
purpose of the House Committee... The committee conceives its principal 
task to have been the revelation of the attempts now being made by ex- 
treme groups in this country to deceive the great mass of earnest and 
devoted American citizens... The purpose of this committee is the task 
of protecting our constitutional democracy by ... pitiless publicity...'™ 


H. REP. NO. 1, 77th CONG., lst SESS., 24 (1941) 


"'This committee is the only agency of Government that has the 


power of exposure ... There are many phases of un-American activities 


@ @ 


that cannot be reached by legislation or administrative action.'" 


CONG. REC. Vol. 91, Part 1, 79th Cong. lst Sess. 
January 16, 1945 (Page 275) 
"I serve notice on the Un-American elements in this country now 
that this "grand jJury' will be in session to investigate Un-American 
activities at all times." 


CONG. REC. Vol. 92, Part 4, 79th Cong., 2nd Sess. 
May 17, 1946 (Page 5217) 


“Mr. Mundt: Our task--to which you Members of this House assigned 
us--is to seek out and to expose those activities which altogether 


legal are none the less un-American, subversive, and contrary to the 


American concept." 


ANNUAL REPORT OF THE COMMITTEE ON UN-AMERICAN ACTIVITIES FOR THE YEAR 
1949 


"The committee would like to remind the Congress that its work 
is part of an ll-year continuity of effort that began with the establish- 
ment of a Special Committee on Un-American Activities in August 1938. 
The committee would also like to recall that at no time in those 1l years 
has it ever wavered from a relentless pursuit and exposure of the Com- 
munist fifth column. 


HN eHRMHR HE 


"The files of the committee Gompose one of the most comprehen- 
Sive records in the United States concerning individuals active in 
subversive groups, the programs and aims of un-American organizations, 
and their propaganda methods. 


HHeH HH ¥ 


“During the year 1949, some 75,000 cards were added to the con- 
solidated card records of the Committee, which now contain 470,000 card 
references to activities and affiliations of individuals. These cards 
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serve as an index to source material contained in periodicals, hearings, 
reports, pamphlets, and miscellaneous exhibit material in file.***These 
indexes and the consolidated card record file facilitate investigative 
work by members of the staff and authorized personnel from other agencies, 


HH HHH 


"In the course of its investigations into aims and organization 
of the Communist Party in the United States, the committee has made 
available a large, completely indexed, and readily accessible reference 
collection of lists of signers of Communist Party election petitions, 
which is consulted daily by investigators from various Government agencies 
as well as staff members. These lists, obtained from original petitions 
or photostatic copies of original petitions, contain 363,119 signatures 
for various years in 20 States. 


“Of the 363,119 signatures, some 335,660 have been indexed and 
printed by the Committee. The committee has published printed lists of 
oi gnene of election petitions of the Communist Party for 1940 in the 
following States: Arizona, California, Connecticut, Illinois, Indiana, 
Kansas, Kentucky, Maryland, Michigan, New Hampshire, New Jersey, New 
York, Ohio, Pennsylvania, Rhode Island, Utah, Vermont, West Virginia, 
and Wisconsin. 


HHH HH 


"Throughout the year, individual files have been maintained on 
some 3,500 leaders of the Communist Party and its various front organi- 
zations, and individuals active in Fascist movements. 


HHH H ¥ 


“In connect 
mittee on Un-Americ 
of Communist-front 
Party, become disil movement. 
In fact it is an ob lusion- 
ment and reeducatio reports 
to record such repudiat seems 
to be convincing eviden 


"In other cases where the committee may have erred in reference 
to an individual or an organization, it desires to amend its records in 
order to avoid any injustice." 


HHH H 


ANNUAL REPORT OF THE COMMITTEE ON UN-AMERICAN ACTIVITIES 
For the Year 1950 


Hee HHH 
"An extensive investigation was conducted into the activities 


of Agnes Smedley. The committee planned to subpoena, and expose 


q q 


the activities of, Agnes Smedley upon her return from England, but, 
because of her death, the results of this investigation have not 


been made public." 


ANNUAL REPORT OF THE COMMITTEE ON UN-AMERICAN ACTIVITIES 
For the Year 195] 
HH HM H 
"During the 1951 hearings of the committee dealing with the 
Hollywood motion-picture industry, there were more than 300 persons 
connected with the industry who were definitely identified as mem- 


bers of +he Communist Party either past or present." 


99 Cong. Rec., page 1371--February 24, 1953 


“'Mr. Jackson: Mr. Speaker, during the past 3 years, the Com- 
mittee on Un-American Activities, of which I am a member, has been con- 
ducting an investigation into the extent of Communist infiltration of 
the Hollywood motion-picture industry. During this period, the committee 
has exposed several hundred persons who were employed in the motion- 


picture industry and who were or are members of the Communist Party." 


99 Cong. Rec., page 1640--March 5, 1953 


“Mr. Doyle * * * 


"*'Mr. Speaker, this is what the jury in Los Angeles and in these 


other cities had found these conspiratorial, totalitarian, unpatriotic, 


hypocritical, dangerous, ungrateful citizens to be guilty of. This is 


the sort of people in our Nation whom I, as a member of the Un-American 


Activities Committee, am primarily interested in uncovering to the 
light of day with their dastardly conceived plans against our American 


freedoms.'" 


Hearings, Education, Part II, page 998. 


Hee H HK 


"Mr. Polumbaum: I believe that this committee--if this coms 


mittee has any evidence of illegal activities or illegal conspiracy, 
it is certainly within its right to bring this evidence before the 
proper authorities and have any persons so charged brought into court. 

"Mr. Clardy: That is what we are doing. We are bringing it 
to the attention of the American people--the real jury that will con- 
vict those of you that may be engaged in that conspiracy." 


*#*RHH HH 


1954 Cong. Record--House--Feb. 25, p. 2173 


"Mr. Velde: That is the distinction that 1 made between it and 
the FBI. The work of the two is in no way comparable. The chief 
point of differences is the fact that the FBI cannot because of the 
secret nature of its work make any of the information relative to sub- 
version public unless it is in a criminal case, whereas our Committee 
on Un-American Activities can make public the information that it 


obtains." 
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ATEMENT OF QUESTLONS PRESENTED 
In response to subpoena appellant appeared and testified 

before the Committee on Un-American Activities of the House of Repre- 

sentatives. He answered all questions about himself but refused to 

answer questions relating to the past regarding other individuals. 

He was cited for contempt and convicted of violating 2 U.S... 3192 

by his refusal to answer. The questions presented in this case are: 

l. Was there a subject under inquiry? 

2. Was the appellant apprised of the subject of the inquiry 
with the degree of explicitness and clarity that the due 
process clause requires in the expression of any element 
of a criminal offense? 

Was the inquiry related to a valid legislative purpose? 

Were the questions which the appellant refused to answer 
pertinent to a subject under inquiry? 

Does the First Amendment protect against forced disclos- 
ure of one's past associations under the circumstances of 
this case? 

Does the Committee on Un-American Activities have a 
separate and distinct power to engage in the exposure of 
individuals for the sake of exposure as distinct from ex- 
posure incidental to the pursuit of a valid legislative 
purpose? 

Did the trial judge err in admitting into evidence govern- 
ment Exhibits Nos. 1, 2, 6 and 7, being excerpts from publi- 
cations of the House Committee on Un-American Activities, 
without requiring that these excerpts be connected with the 
defendant or with any aspect of the defendant's hearing? 


TABLE OF CONTENTS 


APPELLANT'S STATEMENT OF THE QUESTIONS INVOLVED 
JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATUTES AND CONSTITUTIONAL PROVISIONS INVOLVED 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT 
I. THE DUE PROCESS CLAUSE REQUIRES THAT THE 
SUBJECT OF THE INQUIRY MUST BE AVAILABLE TO 
THE WITNESS WITH THE SAME DEGREE OF EXPLICITNESS 
AND CLARITY REQUIRED IN’ THE EXPRESSION. OF ANY 
ELEMENT OF A CRIMINAL OFFENSE. (WATKINS V, U.S.) 
A. Was there a subject under inquiry? 
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JURISDICTIONAL STATEMENT 


This is an appeal from a conviction and sentence in the 


United States District Court for the District of Columbia. This 


Court has jurisdiction under 28 U.S.C. $1291. 
Jurisdiction of the case below is based on 18 U.S.C. 
$3231. 


STATEMENT OF THE CASE 

Appellant, Bernhard Deutch, is a graduate student at the Uni- 
versity of Pennsylvania. He went through the public schools of New 
York City and won a state scholarship to Cornell University through 
competitive examinations. After graduation he took graduate work at 
Cornell University where he also received his Master's degree. He then 
undertook studies at the University of Pennsylvania, where he has now 
completed his third year as a graduate student working toward a Ph.D. 
in physics. In 1954 at the age of twenty-four he was the co-discoverer 
of the cause of thrombosis and the co-author of the paper announcing 
this discovery which was delivered before the American Physiological 
Society at its annual meeting in November, 1954. 


On April 7, 1954, in the Physics Building of the University 
of Pennsylvania, appellant was served with a subpoena commanding him 
to appear before a subcommittee of the House Committee on Un-American 
Activities in Albany, New York, on Friday, April 9, 1954 at 10:30 a. m. 
Upon request of his counsel the hearing was actually held on April 12, 
1954 in Washington, D. C. 

The appellant was at no time informed of the subject matter 
of the inquiry. The extent of the information afforded appellant at 
the moment the questioning commenced was the name of the full com- 
mittee, a subcommittee of which swore the witness and began question- 
ing without any preamble. Appellant was not informed as to the Resolu- 
tion of the Committee, the scope of its authority, the subject or 
subjects designated for its field of investigation, the subject of the 
particular hearing or the purpose in calling him. 

Under these circumstances, appellant challenged the juris- 
diction of the Committee, the constitutionality of its enabling 
legislation and the right of the Committee to ask questions involving 
his associations. But, "under protest as to its constitutionality", 
he did answer questions involving his membership in a Communist group 
at Cornell University. He told the Committee that at the time he 
testified he was not a member of the Communist Party but that he had 
been a member of a group of Communist students at Cornell and that 
"when I was in the Communist Party all that happened were bull sessions 
on Marxism and some activities like giving out a leaflet or two. The 
people I met did not advocate the overthrowing of the government by 
force and violence and, if they had, I would never have allowed it." 
[RU J 

Deutch told the Committee that from the age of thirteen or 
fourteen he had read many books on Marxism which had impressed him and 
that he had finally joined the Communist Party at Cornell at the age of 


nineteen. 


He also reminded the Committee that Mr. Ross Richardson, who 


Was an undercover employee of the FBI and who had previously testified 
before another subcommittee of the same Committee, was a prominent 
leader of the group and that the last meetings of the Communist Party 
which he attended and the last contributions which he made were at 

the instance of Mr. Richardson and that he was conducted to these meet- 
ings in Mr. Richardson's car. Appellant told the Committee that, to 

his knowledge, he was the only graduate student at Cornell who was a 
Communist and that at the time he last had any contact with the group 

it was defunct and there was no organization. He said that he had not 
been a member of the "Downtown Club" of the Communist Party in Ithaca 

to the best of his knowledge, although there were so few people involved 
and the organization was so totally defunct "there was really no organi- 
zation". 

The Committee counsel stated to appellant that Ross Richardson, 
the FBI employee, had stated that he, Deutch, knew of the identity of a 
certain member of the faculty at Cornell who had presumably been a mem- 
ber of the Communist Party and the Committee asked Deutch to state the 
name of that person. The appellant, after pointing out that Richardson 
himself had informed them that the individual in question had quit the 
Communist Party, respectfully told the Committee that he was willing 
to tell all about his own activities but that he could not, because of 
"moral scruples", bring himself to inform on other people. Appellant 
did say that he did not know of the existence of any other member of 
the faculty of Cornell University who had been a Communist or a member 
of the Communist Party. 

The witness then told of various aspectsof his membership in 
the Party, and his decision to leave the party. It appeared that the 
last "meetings" which the appellant attended were with Mr. Richardson 
alone. The Committee also asked three other questions involving other 
people which the witness declined to answer. They constitute counts 
2, 4 and 5 of the indictment. 

In other portions of his testimony the defendant said that 


he had disagreements with some of the people in the group at Cornell and 
when asked why he didn't get out of the Party sooner he said that it was 
a matter of inertia and that he did nothing for a long time. He said 
that he didn't know where any headquarters of the Communist Party was or 
where the office of the local branch of the Communist Party was. Appel- 
lant never had a party card. 

At no time did anyone indicate to the witness the subject 
matter or the purpose of the inquiry other than it was "all Communist 
activities", 

Subsequently, the House of Representatives voted a contempt 
citation against appellant, and on November 22, 1954 he was indicted 
under 2 U.S.0. $192 on five counts for refusal to answer the Committee's 
questions as to the names of certain individuals, whether certain in- 
dividuals had been members of the Communist Party and whether he was 
acquainted with a certain individual. 

Appellant moved to dismiss the indictment on the grounds that 
the enabling legislation of the Committee on Un-American Activities was 
unconstitutional in purporting to authorize an inquiry and in violation 
of the First Amendment, that questions asked appellant violated his 
rights under the First Amendment, that said questions were not pertin- 
ent to the subject under inquiry, and that the indictment failed to 
charge a crime in that it did not allege that the appellant's refusal 
was wilful. The motion was denied by Judge McLaughlin and the case 
listed for trial before Judge Kirkland. 

At the commencement of the trial, Judge Kirkland sustained 
the same Motion to Dismiss previously refused on the point that the in- 
dictment failed to charge a crime in that it did not allege that ap- 
pellant's refusal to answer questions was wilful. The government 
appealed, and the dismissal of the indictment was reversed by this 
Court per curium (Danaher, Bastian and Burger, Circuit Judges) on 
July 26, 1956 and the case was again listed for trial. 

Trial by Jury was waived and the trial commenced before Judge 


Holtzoff on December 11, 1956. The government introduced into evidence 


4e 


certain excerpts from the publications of the Committee on Un-American 
Activities, specifically two statements of the chairman of a subcommittee 
at the inception of certain hearings held in Albany on July 13 and 14, 
1953 (almost a year before the appellant was called to testify) [k 3], 
and a statement by the chairman of another subcommittee made at hearings 
in Chicago on March 15, 1954 [R4|] and a further statement by the chair- 
man of another subcommittee at hearings in Albany, New York on April 7, 
1954 (RY). Appellant objected to the admission of this material in 
evidence on the grounds that it did not, on its face, have anything to 
do with defendant or his hearing, nor tend to establish the subject mat- 
ter of his hearing and concerned, as the documents themselves showed, 
not even the same subcommittee who heard appellant. The objection was 
overruled. The connection between these statements and the appellant 
or the appellant's hearing remained a mystery throughout the trial. 

In addition, the government introduced, over the objection of 


the appellant, lengthy excerpts from the Annual Report of the Committee 


on Un-American Activities for the year 1953 and the year 1954 (R G4 


and 8\), the purpose of which was not explained but which apparently 
tended to show the generally good and valuable nature of the House 
Committee on Un-American Activities and did not purport to have any 
connection with the appellant or with any particular subject which 
might have been involved in the appellant's hearing. 

In addition to this evidence, the government introduced the 
testimony before the Committee of a former Cornell student named Mar- 
qusee [RYY] who, without further elaboration, had listed appellant as 
being one of the five or six students who were members of the Communist 
Party on the campus, which fact appellant had previously admitted at 
his own hearing. 

The government also introduced the testimony taken before 
the Committee of Ross Richardson (R44), a member of the same campus 
Communist group (who had been an informant for the FBI and who also 
mentioned the appellant as a member of the group) who had stated that 
appellant knew the identity of the member of the faculty at Cornell 


who Richardson believed (on the basis of what he had learned from appel- 
lant) was a member of the Communist Party and who Richardson believed 
had once turned over $100 to Richardson for some unknown purpose (which 
belief on Richardson's part proved to be erroneous according to the 
Sworn testimony of appellant at appellant's own subsequent hearing). 

The government presented only one witness, Mr. Tavenner, who 
had been counsel for the Committee at the time appellant testified. 

Mr. Tavenner testified that in 1953 and 1954 the Committee had con- 
ducted hearings in Albany, New York as part of a series of "area hear- 
ings at Albany, in Michigan, in San Diego, Los Angeles, Seattle, 
Chicago and several other places", Apparently this testimony was de- 
signed to connect with the excerpts from the Committee reports of hear- 
ings in Albany and Chicago but the connection of all of this with the 
appellant was never explained except that it was strongly emphasized 

by the witness Tavenner that the subcommittee who heard the appellant 
in Washington was the same subcommittee as was appointed for the Albany 
hearing, although, in fact, the documents introduced into evidence by 
the government show that it was not the same subcommittee at all, having 
a different chairman and different members. [Gov't's Exh. 1, 2 and 3]. 

According to the record of the appellant's hearing [Gov't's 
Exh. 5], a special subcommittee consisting of Messrs. Scherer, Doyle 
and Jackson, with Jackson acting as chairman, had been appointed for the 
purpose of taking Deutch's testimony. 

The witness Tavenner also testified that the fact that appel- 
lant's hearing was indexed under "Communist Methods of Infiltration 
(Education--Part 8)", rather than under "Investigation of Communist 
Activities in the Albany Area" did not indicate subject matter but was 
merely done for "convenience". Mr. Tavenner said that there"was a con- 
nection" between the appellant's testimony and the "geographical area 
testimony and hearings entitled 'Albany, N. Y¥.!'" but what this connec- 
tion was was never disclosed. 

Thereupon, Mr. Tavenner testified that the same subcommittee 


as was investigating the Albany area "met in Washington and conferred 


with a witness by the name of Richardson". In fact, the government's 
own exhibits (Nos. 1 and 4) reveal that it was not the same committee, 
it did not have the same chairman and it did not consist of the same 
members of Congress. At any rate, Mr. Tavenner testified that it was 
from the witness Richardson that the Committee first obtained Deutch's 
name and the fact of the existence of a member of the faculty at 
Cornell who was a member of the Communist Party. 

Mr. Tavenner also testified in sume detail about Hommer Owen 
(Count 4 charged refusal to answer the question "Were you acquainted 
with Homer Owen?"], who was a student at Cornell and stated that Owen 
had testified shortly before Deutch had been subpenaed and had identi- 
fied himself as a former member of the same Communist group as Deutch. 
On cross-examination the witness Tavenner testified that at that time 
Owen had testified fully regarding his own associations with the Com- 
munist Party and the associations of other people, along with their 
names, and all other questions involving the activities of the Com- 
munists on the Cornell campus which the Committee had cared to ask. 
[ROC]. 

This Sonoluded the government's case, which in summary con- 
sisted of excerpts from hearings conducted by different subcommittees 
at different times and different places wholly unconnected with the 
defendant, the existence of which defendant and his counsel were 
totally unaware until trial, excerpts from annual Committee Reports 
totally unconnected with the appellant and the testimony of the Com- 
mittee counsel as summarized above. 

The appellant offered in evidence the Stipulation of Counsel 
(Defendant's Exh. 1] agreeing to the authenticity of certain excerpts 
from published committee hearings, annual reports and the Congressional 
Record. Appellant also offered portions of the testimony of Ross Rich- 
ardson indicating that Richardson, while a member of the Communist 
group at Cornell of which appellant was also a member, was employed by 
and regularly reported to the FBI and an excerpt from another committee 


hearing at which the Committee's counsel, Tavenner, stated that Homer 
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Owen, another member of the same Cornell group, had fully cooperated 
with the Committee in furnishing information about the group at Vornell 
(Defendant's Exh. 2]. 

The defense also introduced a series of 20 excerpts from offi- 
cial publications of committee hearings, annual reports of the Com- 
mittee and from the Congressional Kecord extending over the course of 
the preceding 15 years of the Vommittee's existence, showing that the 
Committee officially asserted that the primary purpose was exposure 
and that this function had been established over the course of these 
years as the prime purpose and reason for the Committee's existence 
(Defendant's Exh. 3]. 

In the closing argument the government referred to various 
matters unconnected with appellant which had, at one time or another, 
been investigated by various subcommittees of the committee in the 
Albany area and pointed out that although Cornell was not in the Al- 
bany area, it was not really very far away, but the government did not 
take the position that there was any specific subject under inquiry or 
particular legislative purpose under consideration of being pursued by 
the subcommittee which called appellant and relied on the following 
proposition, as stated by government counsel: 

"The government feels that the law on this subject is that 
where an inquiry has been commenced which is within the pre- 
rogatives of the particular legislative committee in the field 
upon which there may be legislation by Congress that a legisla- 
tive purpose is presumed." 

The appellant argued the legal points set forth in the State- 
ments of Questions Presented as set forth on the initial page of this 
brief, The District Court thereupon found the appellant guilty on 
counts 1, 2, 4 and 5 of the Indictment and not guilty on count 3. 

On December 14, 1956, the District Court sentenced the appel- 
lant to three months on each of the four counts on which the appellant 


had been found guilty, sentences to run concurrently. The District 


Court continued the appellant's bail pending appeal. 


STATUTES AND CONSTITUTIONAL PROVISIONS INVOLVED 


2 U.S.C. $192, KR. S. 102 (52 Stat. 942), as amended, provides: 
"Refusal of witness to testify. 
"Every person who having been summoned as a witness by 
the authority of either House of Congress to give testimony or to 
produce papers upon any matter under inquiry before either House, 
or any joint committee established by a joint or concurrent resolu- 
tion of the two Houses of Congress, or any committee of either 
House of Congress, willfully makes default, or who having appeared, 
refuses to answer any question pertinent to the question under in- 
quiry, shall be deemed guilty of a misdemeanor, punishable by a 
fine of not more than $1,000 nor less than $100 and imprisonment 
in a common jail for not less than one month nor more than twelve 
months." 
The First Amendment to the Constitution of the United States 
provides: 

"Congress shall make no law respecting an establishment of 
religion, or prohibiting the free exercise thereof; or abridging the 
freedom of speech, or of the press; or the right of the people 
peaceably to assemble, and to petition the Government for a redress 
of grievances." 

The Fifth Amendment to the Constitution of the United States 
provides: 

"No person shall be held to answer for a capital, or 
otherwise infamous crime, unless on a presentment or indictment of 
a Grand Jury, except in cases arising in the land or naval forces, 
or in the Militia, when in actual service in time of War or public 
danger; nor shall any person be subject for the same offence to be 
twice put in jeopardy of life or limb; nor shall be compelled in 
any criminal case to be a witness against himself, nor be deprived 


of life, liberty, or property, without due process of law; nor shall 


private property be taken for public use, without just compensation." 


s 


The Court below erred: 


1. In denying appellant's .Motion to Dismiss the 


Indictment; 

2. In admitting into evidence the government's 
Exhibits Nos. 1, 2, 6, 7 and 8, which were irrelevant; and 

3. In finding the appellant guilty. 


OF _A N 


Appellant was tried and adjudged guilty prior to the deci- 
sion of the United States Supreme Court in Watkins y. U. S. and Sweezy 
v. New Hampshire, decided June 17, 1957. 

These decisions require the reversal] of his conviction by 
this Court. 

He was also convicted prior to the decisions of this Court 
in Singer v. U. S., 247 F. 2d 535 (1957) and Barenblatt v. U. S. 
No. 13,327 decided January 16, 1958. These decisions likewise re- 
quire reversal. 

The only distinctions between the facts of the Watkins case 
and those of the instant case are favorable to the appellant. Both 
individuals appeared before the same committee. Both answered 
fully as to themselves and their own past associations with the Com- 
munist Party. Both refused to name others. In the Watkins case it was 
held that the chairman's opening statement that the hearing was a continu- 
ation of hearings held earlier in Chicago and the statement that the Com- 
mittee was considering legislation which would penalize labor unions con- 
trolled or dominated by persons who were, or had been, members of "Communis 


action" organizations and the further explanation, during the course of 


10. 


the hearing, that the Committee was investigating "subversion and sub- 
versive propaganda", was, even in toto, "woefully inadequate to convey 
sufficient information as to the pertinency of the questions to the 
subject under inquiry". Compared to appellant Watkins was afforded 
considerable information. 

Like Sweezy, Deutch was questioned about a college campus 
Marxist study group far removed from action and, as to which, in both 
cases there was evidence that the subject of violent overthrow of the 
government was absent (rbot). 

The requirements set forth in the Watkins decision with re- 
gard to apprising the witness of the subject under inquiry are un- 
equivocal and mandatory; the present case does not begin to satisfy 
them and the indictment must be dismissed on this basis alone. But, 
in addition, the Watkins decision declared flatly that "The First 
Amendment may be invoked . . ." by witnesses before Congressional 
committees and spoke of the need to weigh the "public need" for the 
information against “private rights", particularly when the "revela- 
tions concern matters that are unorthodox, unpopular, or even hateful 
to the general public", and even more particularly when "it is past be- 
liefs, expressions or associations that are disclosed". Sweezy held 
this to be particularly true when the interrogation concerned "communi- 


cation of ideas . . . in the academic community". As we would urge 


would be the case even under the reasoning of this Court in Barsky v. 
U. S., 167 F. 2d 241, cert. den. 334 U. S. 843 (1948), the public need 


for the scintilla of information possessed by Deutch is insufficient 


to justify the invasion of appellant's First Amendment rights necessary - 


to procure the information by compulsory process. The exigencies of 
national security which were held by this court to justify First Amend- 
ment invasion in the case of Barsky, who was the head of a powerful, 
nationally functioning Communist front, could hardly apply to an 
obscure student's recollections about other "Communists" on a college 
campus, an area now placed in a preferred position under the First 


amendment by the Sweezy case. 


Finally, appellant's conviction must be reversed and the in- 
dictment dismissed by reason of the fact that it is manifest that the 
hearing at which Deutch refused to answer questions was conducted with- 
out legislative purpose and for exposure for exposure's sake. Watkins 
teaches that "there is no Congressional power to expose for the sake of 
exposure", It is true that Watkins! conviction was not reversed on this 
point per se, but that case does hold that if the conclusion that ex- 
posure was the purpose is to be averted, a definite and ascertainable 
legislative purpose must be shown. The total absence of legislative or 
public purpose in the Deutch situation would more imperatively require 
acquittal on this ground alone than was the case in Watkins where the 
field of investigation (labor unions) and the witness! prominence in 
that field, together with the announced interest of the committee in 
amending the Internal Security Act of 1950 relative to certain labor 


unions at least gave a semblance of legislative purpose. 


ARGUMENT 


THE DUE PROCESS CLAUSE REQUIRES THAT THE SUBJECT OF 
THE INQUIRY MUST BE AVAILABLE TQ THE WITNESS WITH THE 


SAME DEGREE OF EXPLICITNESS AND CLARITY REQUIRED IN 


THE EXPRESSION OF ANY ELEMENT OF A CRIMINAL OFFENSE. 
WATKINS V._U. S. 

Watkins was acquitted because the Supreme Court found that in 
spite of (1) the fact that the Chairman of the Committee, at the commence- 
ment of the hearings announced the House had referred to the Committea 
bill to amend the Internal Security Act of 1950 so as to restrict the pro- 
tection of the Labor Act to unions dominated by ex-Communists, (2) the 
fact that the Chairman declared the object of investigating the extent of 
Communist infiltration of labor unions in the Chicago area, (3) the fact 
that the questioning at the hearing entirely concerned labor union af- 
fairs and the role of Communists therein, and (4) the fact that Watkins 
himself was and had been a very prominent labor union official in the 


Chicago area for many years, the information available to the witness as 


to the subject and scope of the hearing was (in the words of the chief 
Justice) “woefully inadequate" 
The court thereupon concluded: 
"Petitioner was thus not accorded a fair opportunity to 
determine whether he was within his rights in refusing to 
answer, and his conviction is necessarily invalid under the 
due process clause of the Fifth Amendment." 
Appellant appeared by compulsory process before a special 
subcommittee convened to take his testimony. He arrived and was 
sworn and the questioning commenced. It is literally a fact that at 
the moment interrogation of appellant commenced (and until he was 
dismissed) he (and his counsel) had available no information beyond 
the name of the Committee. No one made any statement of subject or 
purpose, explicit or vague, except for an offhand remark of Congress- 
man Doyle, made shortly before appellant was dismissed, that the 
Committee on Un-American Activities was generally supposed to look in- 
to "all Communist activities". 
‘The Supreme Court now affirms the fact that a witness is 
entitled to be apprised of the scope and purpose of the inquiry. 
Actually the holding on this point in the Watkins case is not 
novel. In 1935, when those feeling the heat of governmental investiga- 
tion were in a different portion of the political spectrum, the Supreme 
Court in S. BE. ©. v. Jones, 298 U. S. 1 (1935), said: 
"An official inquisition to compel disclosures of fact is 
not an end, but a means to an end; and it is a mere truism to 
say that the end must be a legitimate oreto justify the means. 


The citizen when interrogated about his private affairs has a 
right before answering to know why the inquiry is made; and if 


the purpose disclosed is not a legitimate one, he may not be 
compelléd to answer." (Italics added). 
It would truly seem that if Watkins were acquitted because the informa- 
tion available to him as to the subject of the inquiry was "woefully 


inadequate" to satisfy due process, Deutch's acquittal follows a 


fortiori. 
A. Was there a subject under inquiry? 
The Watkins decision, of course,. requires that the subject be 


"luminous at the time when asked" and that the "awareness must be con- 
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temporaneous with the witness' refusal to answer and not at the trial 
for it" (concurring opinion of Frankfurter, J.). But even after 
trial the subject in the instant case remains obscure at best, and 
certainly does not appear with "unambiguous clarity". 

In the Barenblatt case the majority pointed out that the 
Supreme Court's opinion in the Watkins case had suggested five 
criteria by which the pertinence of a question may be made clear to 
a witness, and the majority of this Court also used those five 
criteria to determine the witness's knowledge of the subject under 
inquiry to which individual questions were deemed pertinent. Of 
course, there are really two steps in this process. First, it must 
be determined what the subject under inquiry was and whether the wit- 
ness had knowledge of it from these sources and secondly, it is also 
required that the individual questions be pertinent to that subject 
and the witness, again from these five possible sources, was in a 
position to have that pertinency exhibited to him with explicitness 
and clarity. 

First then, let us examine the five sources which the Baren- 
blatt case establishes to see whether the appellant could have gleaned 
from any of them a clear knowledge of what was the subject under inquiry. 
Subsequently we will apply the same five criteria to see, if the sub- 
ject was clear, whether it was also explicit and clear to the witness 
as to the way in which the particular questions which he refused to 
answer were pertinent to that subject. 

The first source, according to Barenblatt, by which the wit- 
ness may have knowledge of the subject is 

(1) “The authorizing resolution". 

Watkins decided that the resolution of the House Committee on 
Un-American Activities was so vague and broad as to afford no informa- 
tion, and the Barenblatt case likewise discards the resolution as be- 


ing useless in this regard. In this particular case, however, it is 


doubly useless since the appellant had never seen or had any know- 


ledge of the resolution at the time at which the questioning 
commenced. 

The second criterion by which the witness might ascertain 
the subject has been stated in Watkins and Barenblatt to be 

(2) "The opening remarks of the chairman or counsel of the 

Committee. 

Unlike both Watkins and Barenblatt (and Singer), there were 
no opening remarks by anyone at appellant's hearing before the Com- 
mittee. Committee counsel did say to the witness as he asked the 
question early in the proceedings the following: 

"MR. TRAVENNER. Mr. Deutch, during nesringe at Albany 
last week, the committee heard testimony regarding the exist- 
ence of a Communist PoEey groGp or cell operating among 
undergraduates at Cornell University, among certain gradu- 
ates at Cornell and in the city of Ithaca. 

"Tn connection with that testimony, the committee was 
informed that you were a member of one or more of those 
groups. If so, I would like to ask you certain matters re- 
lating to your activity there. 


"Were you a member of a group of the Communist Party at 
Cornell?" : a= es4 : ae ae 


After challenge as "to the jurisdiction of this committee" 
and "under protest as to its constitutionality", the witness answered 
this question in the affirmative. 

Now, as to the statement of counsel reproduced above in 
affording the witness knowledge of the subject of the inquiry, the 
first part of counsel's statement. falls in the category of a recital 
of "past efforts of the committee", which both the Watkins and 
Barenblatt cases found to be not illuminating to the witness. How- 
ever, in the second paragraph, Committee counsel stated that he 
would like to "ask you certain matters relating to your activity 
there" [at Cornell]. This sentence is the only indication which the 
witness had of the subject and standing alone, without any further 
elucidation, it is hardly sufficient in comparison to information 
afforded Watkins (which information the Supreme Court labeled as "woe- 
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fully inadequate"), or the information afforded Barenblatt. 

Comparison of the much more extensive information avail- 
able to Watkins has already been made. In the Barenblatt situation, 
Committee counsel not only stated much more explicitly what the sub- 
ject was but made the statement in such a form as to more clearly 
announce to the witness "the field covered", which is certainly 
more calculated to put the witness on notice as to the subject mat- 
ter of the inquiry as a whole than the mere statement that counsel 
"would like to ask" about certain matters. If the touchstone is not 
so much to be found in later analysis of the record, but in whether 
the witness at the time should have been aware of the subject, it 
makes a difference whether the subject was announced as such, or is 
merely referred to en passant as an introduction to a question. 

Furthermore, counsel's passing phrase would naturally leave 
the witness in doubt as to a number of points, and particularly af- 
fords the witness no information as to how the "certain matters 
relating to your activity there" in any way relates to a valid legis- 
lative purpose; nor does it serve to delineate a subject in such 
fashion that the witness, who must choose at that moment whether or 
not to answer, can determine the subject's relationship to the legis- 
lative purpose. Still further, the subsequent questioning was not 
confined to undergraduates at Cornell University or in the City of 
Ithaca. 

In contrast, the subject in Watkins, which appeared to be 
an inquiry into labor, had been specifically related by the chairman 
to certain amendments relating to labor unions to the Internal Secur- 
ity Act of 1950. Obviously, the mere mention of any subject under the 
sun hardly fulfills the requirements, not only of the Watkins case but 
of any of the standards traditionally applied by the courts in the 
early cases. The issue is not solely whether or not there was some 
subject which could be discerned from the proceedings upon post 


mortem. The subject must be luminous to the witness at the moment. 


In fact, the Supreme Court requires that it be made to appear "with 
indisputable clarity". Further, if the witness is to elect at his 


peril whether or not to answer the question, he should have some in- 


dication as to how the subject (assuming that he is aware of what it 


is) relates to the resolution of the Committee and, through said 
resolution, to data which the Congress as a whole requires in order 

to legislate. In short, it is not and cannot be the law of the early 
cases, of Watkins or of Barenblatt, that the interwoven requirement 
(valid legislative purpose--subject related thereto--pertinency of 
individual questions) is satisfied by the mere fact that some subject, 
in the grammatical sense, can be gleaned. Any individual question, if 
it satisfies the exigencies of English grammar, will be found to have 
a "subject". 

But the foregoing conclusion is not essential to appellant's 
case, since appellant refused to answer no questions pertaining to 
the subject as stated by Committee counsel above. Appellant answered 
all questions about his activity in a Communist group at Cornell. 
Appellant was not indicted for refusing to answer any questions re- 
lating to his activity. If the passing statement of counsel as a 
preamble to his question "were you a member of the Communist Party 
at Cornell?" fulfills the requirements of indicating the subject mat- 
ter to the witness, it still does not serve to advance the Government's 
case because the question and all other questions pertaining to that 
subject were answered by the witness. 

(3) "The nature of the proceedings". 

The third source is stated to be the nature of the proceed- 
ings. This would be applicable to a hearing at which a series of 
witnesses are called; it applies to the Barenblatt situation where a 
committee, or sub-committee holds a hearing, or a series of hearings, 

. often on successive days, in which as witnesses succeed each other, it 
might, and probably would, become apparent without any announcement by 


the chairman, that hearings were being held on such and such a subject. 


This criterion has no application to appellant's situation. 


Appellant accompanied by counsel, arrived in Washington, went to the 
office of the Clerk of the House Committee on Un-American Activities 
and exhibited a subpoena which he had received. After waiting for a 
few minutes in an anteroom he was shown into a small office where 
there sat several unidentified people and the questioning commenced. 
This was an executive session. The whole proceeding took 38 minutes 
by counsel's watch. No other witnesses were heard. Appellant heard 
no more until he was indicted. 
(4) "The questions themselves". 

The fourth criterion also did not serve to furnish the wit- 
ness with information as to a subject. Of course, most of the ques- 
tions, being sentences in the English language, had a "subject". But 
if the requirement that the witness must have knowledge of the subject 
under inquiry be reduced to this, it becomes no requirement at all. 

To be sure, the subject of one of the questions appellant refused to 
answer--"Were you acquainted with Homer Owen?" is, narrowly, --Homer 
Owen and grammatically the subject is acquaintance. But this construc- 
tion of "subject under inquiry" would have equally applied in Watkins. 
The Supreme Court did not find there that questions in this same form 
were calculated to sufficiently inform Watkins. There were, of course, 
other questions, the Record contains the transcript of the hearing in 
full. Some illumination as to subject can be gleaned from colloquy 
concerning the nature of the student group at Cornell, this may, in 
fact, have been the subject under inquiry, but the Government cannot 

so assert because appellant answered all questions on this subject. 
During a portion of the hearing there was discussion of whether this 
student group advocated overthrow of the government. Obviously the 
subject of that portion is just that--that the group's activities 
confined to "bull sessions on Marxism" as the witness said and that 
force and violence were not discussed. 


It is difficult to believe that this could be data which 


the Congress could desire in order to legislate, but let us assume 
that that would constitute a legitimate subject. Again the witness 
answered these questions. Or, in the portion Giiexe the questioning 
concerned how appellant came to join the Party at the age of eighteen, 
waiving the question of whether compulsory process may be used to 
force disclosure of this in the face of the First Amendment, we can 

at least say that the subject of this colloquy was why he joined. But 
appellant answered all questions on this subject. 

It will be seen, therefore, that in the absence of any state- 
ment of overall subject, if the questions themselves are to be relied 
upon to reveal the subject a dilemma results: there were a number of 
different subjects, appellant answered as to all of them except the 
names of others, and here we run directly into the Watkins decision, 
i.e. a question "did you know X" or "was X a Communist", does not in 
itself reveal the subject to the witness. 

(5) "The chairman's response to an objection on pertinency". 

Appellant objected on "constitutional" and "Jurisdictional" 
grounds [(R. 56]. Either of these general objections, of course, include 
pertinency. As the Chief Justice put it in the Watkins opinion "a jur- 
isdictional concept of pertinency", is at the foundation of the 
Committee's authority: 

"Plainly these committees are restricted to the missions 

delegated to them, i.e. to acquire certain data to be used by 
the House or the Senate in coping with a problem that falls 
within its legislative sphere. No witness can be compelled 
to make disclosures on matters outside that area. This is a 
jurisdictional concept of pertinency drawn from the nature 

of a congressional committee's source of authority." [p. 206] 

He received no reply or comment to his objection. 

Following this there was colloquy about appellant's "moral 
scruples" regarding naming others. 

It may be said that appellant confined his objections to 
"moral scruples", in fact one of the Government's briefs so states, 


doubtless inadvertently. The record [R. 56], however, discloses objec- 
tion on constitutional and jurisdictional grounds. The colloquy 


concerning moral scruples, of course, was an expression by witness of 
his motive in refusing to answer on constitutional and jurisdictional 
grounds. If these grounds are sound, the motive inducing a witness 
to invoke them is, of course, immaterial. U.S. v. Herron, (D.C.N.D. 
Cal. 1928) 28 F.2d 122. 

It is under this criterion of "response by the chairman to 
objection by the witness" that appellant makes his strongest conten- 
tion that he did not receive information as "the subject under in- 
quiry at that time and the manner in which the propounded questions 
are pertinent thereto". 

In the following excerpt from appellant's hearing (which 
occurred after appellant's constitutional and jurisdictional objection) 
it is manifest that appellant was denied any information about the 
subject under inquiry and the pertinency of the questions thereto: 


"MR. JACKSON. You therefore refuse to answer the question 
that is pending, is that correct? 


"MR. -DEUTCH.--Yes,-sir,-but I could amplify that_point. ._I---- 
do not mean the point of contempt. I think--I happen to have 
been a graduate student--the only one there, and the organiza- 
tion is completely defunct, and the individual you are interested 
in wasn't even a professor. The magnitude of this is really be- 
yond reason. 


"MR. JACKSON. That decision does not rest with you as to 
whether or not the scope of this inquiry--as to whether or not 
certain individuals are important now or not. That is the re- 
sponsibility of we Representatives to determine. That determin- 
ation cannot rest with you. It may be very true that the 
individual to whom you have referred is no longer a member of 
the Communist Party. However, that is a supposition on your 
part--and a supposition which the committee cannot accept. 

"Again I direct you to answer the question." 

Appellant's protest here is a plea for explanation and informa- 
tion. In layman's language it constitutes an objection as to pertinency, 
--pertinency in the jurisdictional sense stated by the Watkins case. 

He seeks to ascertain how the question relates "to data to be used by 
the House . . . in coping with a problem that falls within its legisla- 
tive sphere. [Since] No witness can be compelled to make disclosures 


on matters outside that area”. 


What was the response to this objection? Was the witness 
given any indication of subject or pertinency? He was not. The 
chairman, in effect, told him to mind his own business and answer 
the question. Specifically, the chairman cut him off, saying that 
matters concerning "the scope of this inquiry" did "not rest with 
you". 

The foregoing discussion concerned itself with whether the 
subject under ‘nquiry appeared with indisputable clarity. It did not, 
but even if it did, it would still be required that the particular 
questions for which appellant is indicted for refusing to answer be 
proved pertinent to that subject beyond a reasonable doubt. Each of 
these questions concerned the identity of some individual. They are 
precisely like the questions Watkins refused to answer. Even at 
trial no explanation of the pertinency of these questions to any sub- 
ject was offered. And the Government selected a wholly extraneous 
subject which was put forward at trial as the subject under inquiry. 

Now we come to the striking feature of this case: The 
Government, at trial, attempted to prove a subject to which there was 


not_a single reference at appellant's hearing! 
In the sense that the general area of topic in Watkin's 


hearing was labor (through insufficiently delineated to fairly apprise 
the witness), the general topic at appellant's hearing was Cornell 
(though insufficient for the reasons discussed above). 

Yet the government was at some pains at the trial to skirt 
the subject of the group of Communists at Cornell. Over appellant's 
objection remarks of Chairmen of subcommittees which had held hearings 
in Chicago and Albany were introduced. The Chicago remarks happen to 
be the very same excerpt as was introduced in the Watkins case which 
referred to an inquiry into Communism in labor unions. In any case, 
none of these remarks had anything to do with defendant or with 
defendant's hearing. In each case the subcommittee in question varied 


both as to Chairman and members from that which heard Deutch. It is 


true that Deutch had originally been subpenaed to appear in Albany, but 
what does that prove? He actually appeared in Washington and was 
totally unaware of hearings in Chicago or Albany, let alone their sub- 
ject matter. Of course the trial took place before Watkins and Baren- 
blatt made it clear that statements of Committee purpose of which a 
witness 1s not aware obviously cannot be used to attribute knowledge 

of subject matter to him. 

The peculiar feature of the government's position, however, 
is this: if the subject under inquiry by the Deutch subcommittee was 
in fact infiltration of labor, it is as clear as the printed word can 
make it that the questions were not pertinent to that subject and 
furthermore, that the Committee had lighted upon the least likely in- 
dividual to know anything about that subject, he never having been a 
member of a labor union or had anything to do with labor unions, and 
who, on the contrary, was a typical "teen-age Communist" who, along 
with a half-dozen other half-baked undergraduates set the world 


aright once a week via the gospel according to 


St. Marx under the kindly wing of an FBI agent. A more ludicrous re- 
pository of information needed by the Congress of the United States of 
America is difficult to imagine. 

Presumably for this very reason, the government seemed anx- 
ious to avoid stating that the subject was the identity of individuals 
who may have been Communists on the Cornell campus, rightly apprehend- 
ing great difficulty in justifying such an inquiry as being for a valid 
legislative purpose. The government's only witness, Committee counsel 
Tavenner, even went so far as to point out that the title printed on 
the official print of Deutch's hearing ("Communist Methods of Infiltra- 
tion - Education - Part 8") was purely a staff indexing for convenience. 
({RI\]. "There was a connection", the witness Tavenner insisted, be- 
tween the Albany hearings and Deutch, but he never said what it was. 
For that matter he never said that there was any subject under inquiry 
except that there was no restriction on the Albany hearings: 

_"Q. _ (By the Government) - I_would like to ask this question, 
Mr. Tavenner, before going to reading the opening statements 
in these hearings, merely to ask you whether there were any 
restrictions placed by the Committee upon the topics to be 
investigated in the Albany area investigations? 


‘"A, No, sir, that was a general investigation of Communist Party 
PRAT in what was referred to as the 'Capital Area!." 


se 


Now, the government is, of course, bound by this and this is hardly the 
standard which the Watkins case requires. But that is only the beginning 
of the difficulty: Deutch was never told of this, and even worse, the 
questions asked him were not even within this broad field. He wasn't 
asked anything about Communist activities in the Albany area! 

So, in fact, the question posed at the beginning of this sec- 


tion, namely, was there a subject under inquiry--remains unanswerable. 


B. Assuming the Government, se evidence that the subject 
Was Communist Party aotivs tie es in the Albany area, 
was the appellant apprised of this? 


Of course, whatever the subject of Deutch's hearing, it was 
hardly Communist activities in the Albany area, but the government is 


bound by this, even if the appellant is not, and the question next arising 


is whether the appellant was or should have been aware of this at the 
time of his hearing "with the same degree of explicitness and clarity 
that the due process clause requires in the expression of any element 
of a crimina). offense". (Watkins). 

To ask this question is to answer it; since, at the time ap- 
pellant testified he had available to him nothing but the name of the 
Committee, it is obvious that the subject matter had not "been made to 
appear with indisputable clarity". (Watkins). 

The Watkins case requires that the witness is entitled to an 
explanation and 

"To be meaningful that explanation must describe what the 

topic under inquiry is and the connective reasoning whereby the 
precise questions asked relate to it." (Watkins). 


Appellant was afforded no explanation. 


II. JHE QUESTIONS WHICH THE APPELLANT REFUSED TO ANSWER 
WERE NOT PERTINENT TO THE SUBJECT UNDER INQUIRY. 

Acquittal of the appellant would be required on this point 
aside from the decision in the Watkins case. 

Farfetched as it may be, the government is bound by the 
testimony of its only witness that the subject of the inquiry was 
"a general investigation of Communist Party activities in what was re- 
ferred to as the 'Capital Area'" (Albany). [R19]. 

If so, appellant is protected by the very language of 2 j192 
of U.S.c. which punishes only a refusal to answer questions "pertinent 
to the subject under inquiry". Appellant was not asked a single ques- 
tion about the Albany area. He was asked about Communists on the Corn- 
ell campus, which is not even in the Albany area. Cornell is in Ithaca, 
over one hundred and fifty miles away. No one has ever said that Ith- 
aca is in the Albany area; a glance at the map of New York shows that 
it is in an entirely different part of the state. It is not geographi- 
cally, politically or economically in the Albany area. Therefore, 
aside from the doctrine of the Watkins decision, appellant's conviction 


must be reversed because the government's own proof establishes that 
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the questions were not pertinent to the subject which the government's 


evidence contends was under inquiry. 
III. 


"Kilbourn v. Thompson", (103 U.S. 168 (1881)) said Chief 
Justice Warren in Watkins, "teaches that such an investigation into 
individual affairs is invalid if unrelated to any legislative purpose", 
He continued: "United States v. Rumely makes it plain that the mere 
semblance of legislative purpose would not justify an inquiry in the 
face of the Bill of Rights". 

"No inquiry is an end in itse1f";2/ the opinion said at an 
earlier point, "it must be related to and in furtherance of a degiti- 
mate task of Congress". (Italics added). 

What could have been the degislative purpose of appellant's 
hearing? What information necessary to legislate would be gleaned per 
se by knowing about the existence of a Marxist discussion group on a 
college campus? ... at least until particular circumstances might be 
shown? This is not a group of government employees; it is not even a 
labor union (which was singled out as a special area by ClO v, DOUDS, 
339 U. S. 990 (1950)). What could be more remote from legitimate 
legislation by the Congress than a college campus? Sweezy v. New 
Hampshire. But if the general Subject of Communism on a campus is, 
on its face, unrelated to a valid legislative purpose, what conceiv- 
able purpose could be served by knowing the names of the particular 
individuals involved? It is necessary, under Watkins, to find more 
than a "mere semblance!" of legislative purpose in the questions which 
are the subject of the indictment. Even if it were of legitimate in- 
terest to the House to know the nature of such a campus group (and this 
is obscure) what can it add to the store of knowledge needed for legis- 
iation, to know the names of the particular individuals involved? The 


1. cf. identical language in S. B.C. vy. Jones, quoted supra. 


lack of public need for these bits of minutiae is the more striking 
when it is recalled that a prominent leader of the group (Richardson) 
was at all times making reports to the FBI and that several other mem- 


bers (Marqusee and Owen) had already told all to the Committee. 


Trial proceedings shed no light on this point. The govern- 
ment's solitary witness did not even suggest the existence of a leg- 
islative purpose in Deutch's hearing, probably under the erroneous 
impression that it was sufficient if the questions related to Communism. 

But it is now clear that this is insufficient: 


"The Government contends that the public interest at the 
core of the investigations of the Un-American Activities 
Committee is the need by the Congress to be informed of ef- 
forts to overthrow the Government by force and violence so 
that adequate legislative safeguards can be erected. From 
this core, however, the committee can radiate outward in- 
finitely to any topic thought to be related in some way to 
armed insurrection. The other reaches of this domain are 
known only by the content of ‘Un-American activities'". Re- 
moteness of subject can be aggravated by a probe for a depth 
of detail even farther removed from any basis of legislative 
action. A third dimension is_added when the investigators 
turn their attention to the past to collect minutiae on remote 
topics, on the hypothesis that the past may reflect upon the 
present. 


"The consequences that fiow from this situation are mani- 
fold. In the first place, a reviewing court is unable to make 
the kind of judgment made by the court in United States v. 
Rumely, supra. The committee is allowed in essence, to define 
its own authority, to choose the direction and focus of its 
activities. In deciding what to do with the power that has 
been conferred upon them, members of the committee may act 
pursuant to motives that seem to them to be the highest. Their 
decisions, nevertheless, can lead to ruthless exposure of pri- 
vate lives in order to gather data that is neither desired by 
the Congress nor useful to it. Yet is is impossible in this 
circumstance, with constitutional freedoms in jeopardy, to de- 
clare that the committee has ranged beyond the area committed 
eoaay by its parent assembly because the boundaries are so 
nebulous. 


"More important and more fundamental than that, however, 
it insulates the house that has authorized the investigation 
from the witnesses who are subjected to the sanctions of com- 
pulsory process. There is a wide gulf between the responsibility 
for the use of investigative power and the actual exercise of 
that power. This is an especially vital consideration in assur- 
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ing respect for constitutional liberties. Protected freedoms 
should not be placed in danger in the absence of a clear deter- 
mination by the House or the Senate that a particular inquiry 
is justified by a specific legislative need." (Watkins). 

Now no exception is taken by the court or by appellant to 
questions concerning the "core" itself, i.e., efforts to overthrow the 
government by force and violence. Appellant volunteered that he had 
never heard that matter even discussed and "if they had, I wouldn't 
have allowed it", ([R ]. He could have been cross-examined on this 
statement had it been doubted by the Committee or indicted for perjury; 
on the contrary, the subsequent colloquy indicates that the Committee 
members accepted this "as to the people he knew", [Rk |]. 

It is the "radiation outward" from this core with which the 
Watkins decision finds fault, particularly "a probe for a depth of 
detail even farther removed from any basis of legislative action", 
Finally, as quite another dimension beyond the pale, the Watkins deci- 
sion enveighs against the investigators turning "their attention to the 
past to collect minutiae on remote topics", Putting the label "Commun- 
ism, pastor present’ on a subject of inquiry is not enough to establish 
a valid legislative purpose. 

Surely, the name of the student who recruited Deutch and the 
fact of whether Deutch was "acquainted with Homer Owen" is the most 
exquisite of minutiae. The Department of Justice might conceivably be 
interested in identity2/ even of obscure members, but of course we 
know that the Committee interest cannot be penal in nature, (Quinn y. 
U. S., 349 U.S. 155; Emspak v. U. S., 349 U.S. 190; Bart v. U. S., 349 
U.S. 219) it must be legislative. Further, a general interest by the 
legislature in a general subject is not enough; there must be "a clear 


determination by the House or the Senate that a particular inquiry is 


It is the job of the executive branch (through the FBI), as 
contrasted with Congress, to collect minutiae re Communist Party 
members. Some idea of the sub-minutiae nature of Deutch's knowl- 
edge is suggested by the fact that the FBI has never bothered to 
get in touch with him in any way. 
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Justified by a Specific legislative need", (Italics added). The Govern- 
ment does not even contend that such was the case. 


IV. JHE QUESTIONS WHICH APPELLANT REFUSED TO ANSWER 
VIOLATED HIS RIGHTS “UNDEK THE FIRST AMENDMENT. 


Appellant's conviction must so clearly be reversed under the 
Watkins decision as covered in the preceding points that it seems al- 
most supererogation to argue additional grounds. Watkins, however, also 
makes it clear that the First Amendment may be invoked and Sweezy flatly 
declares that investigation of similar subject matter motivates the 
First Amendment. 

There was some doubt prior to the Watkins and Sweezy cases as 
to the extent of the applicability of the First Amendment to the opera- 
tions of Congressional committees, Barsky v. U.S. had recognized that 
the First Amendment was indeed deeply involved. This view was reiterated 
shortly thereafter in this Vourt's opinion in Rumely v. U. S., 197 F. 2a 
166 (1952). 

"To publicize or to report to the Congress the names and 
addresses of purchasers of books, pamphlets and periodicals 
is a realistic interference with the publication and sale of 
those writings. This is another problem which we examined 
in the Barsky case, supra, and we there held that the public 
inquiry there involved was an impingement upon free speech. 
We are of the same view here. There can be no doubt, in 
that case or in this one, that the realistic effect of public 
embarrassment is a powerful interference with the free ex- 
pression of views. In that case the tenets of Communism and 
the apparent nature of the Communist Party created a public 
necessity for congressional inquiry. In the case at bar no 
such dangerous factors are represented to us. There is no 
Suggestion that the publication or distribution of these 
books and documents constitutes any public danger, clear or 
otherwise, present or otherwise.!"! 

In this analysis, the narrow exception which the Barsky case 
established permitting the question to be asked regarding Communist 
Pary membership is, it seems, a version of the clear and present danger 
doctrine. The Court of Appeals in effect has said that the question 
of membership in the Communist Party is exempted from First Amendment 
protection because they are persuaded that such membership indicates 
involvement in the advocacy of the overthrow of the government by 


force and violence, which advocacy constitutes clear and present danger. 


Properly restricted the doctrine of the Barsky case would re- 
quire assessment in each individual case of the public need for the 
information balanced against the inevitable infringement of the First 
Amendment involved in procuring it. If unrestricted it would mean the 
abolition of First Amendment rights before Congressional committees of 
all people who had ever been members of the Communist Party, fellow- 
travelers (i.e. Watkins) or who, indeed, might be thought to know any- 
thing about Communists or Communism. The concept of the Watkins and 
Sweezy cases that "Communism" is not enough is vital if inquiry is to 
have any limits. For the general subject "Communism" has, actually, 
no limits, as the past decade has shown in practice. The concept of 
"parallel action" or ideas alone is enough to justify interrogation 
of any citizen who ever expressed a point of view on any issue. 

The Watkins decision made explicit that (1) the First Amend- 
ment applies in all its force in this situation, and (2) the fact that 
the questions concern some aspect of Communism is not sufficient to skir 
the amendment's protection or to avoid the “arduous and delicate task" 


of "accommodation of the Congressional need for particular information 


with the individual and personal interest in privacy". (Watkins). 


The Court reached this conclusion in the following reasoning: 


"A far more difficult task evolved from the claim by wit- 
nesses that the committees' interrogations were infringements 
upon the freedoms of the First Amendment. Clearly, an investi- 
gation is subject to the command that the Congress shall make 
no law abridging freedom of speech or press or assembly. While 
it is true that there is no statute to be reviewed, and that an 
investigation is not a law, nevertheless an investigation is 
part of lawmaking. It is justified solely as an adjunct to the 
legislative process. The first amendment may be invoked M pe 
infringement of the protected freedoms by law or by lawmaking. 


"Abuses of the investigative process may imperceptibly 
lead to abridgment of protected freedoms. The mere summoning 
of a witness and compe tL him to testify, against his will, 
about his beliefs, expressions or associations is a measure of 
Governmental interference. And when those forced revelations 
concern matters that are unorthodox, unpopular, or even hateful 
to the general public, the reaction in the life of the witnesses 
may be disastrous. This effect is even more harsh when it is 
past beliefs, expressions or associations that are disclosed and 
judged by current standards rather than those contemporary with 
the matters exposed. Nor does the witness alone suffer the 
consequences. 
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subtle and immeasurable effect upon those who tend to adhere 
to the most orthodox and uncontroversial views and associa- 
tions in order to avoid a similar fate at some future time. 
That this impact is partly the result of non-Governmental 
activity by private persons cannot relieve the investigators 
of their responsibility for initiating the reaction. 


"The court recognized the restraints of the Bill of 
Rights upon Congressional investigations in United States v. 
Rumely, 345 U.S. 41. The magnitude and complexity of the 
problem of applying the First Amendment to that case led 
the court to construe narrowly the resolution describing the 
committee's authority. It was concluded that when First 
Amendment rights are threatened the delegation of power to 
the committee must be clearly revealed in its charter. 


"Accommodation of the Congressional need for particular 
information with the individual and personal interest in 
privacy is an arduous and delicate task for any court. We 
do not underestimate the difficulties that attend such an 
undertaking. It is manifest that despite the adverse ef- 
fects which follow upon compelled disclosure of private mat- 
ters, not all such inquiries are barred. Kilbourn v. Thompson 
teaches that such an investigation into individual affairs 1s 
invalid if unrelated to any legislative purpose. That is be- 
yond the power conferred upon the Congress in the Vonstitution. 
United States v. Rumely makes it plain that the mere semblance 
of the legislative purpose would not justify an inquiry in 
the face of the Bill of Rights. The critical element is the 
existence of, and the weight to be ascribed to, the interest 
of the Congress in demanding disclosures from an unwilling 
witness. We cannot simply assume, however, that every Von- 
gressional investigation is justified by a public need that 
overbalances any private rights affected. To do so would be 
to abdicate the responsibility placed by the Constitution 
upon the judiciary to insure that the Congress does not un- 
justifiably encroach upon an individual's right to privacy 
nor abridge his liberty of speech, press, religion or assembly." 


It is no longer sufficient to find that the inquiry concerned 
Communism, there must be a weighing of the legislative value of the 


information sought by compulsory process to determine if the pressing 


public need outweighs the particular witness! First Amendment rights. 


In short, we must distinguish between a Deutch and a Dennis. This re- 
quirement is quite separate from and in addition to the requirement 
that the witness be explicitly informed of the particular subject. 
Turning to appellant's situation, it is manifest that if 
the particular questions for which appellant was convicted for refus- 
ing to answer,being on the very periphery, are held to be so fraught 
with an explicit need of Congress as not to be deemed within First | 
Amendment protection, the effect will be to declare any question re- 


lating to Communism outside the First Amendment, contrary to the theory 


of the Watkins case. 

But it is the opinion in the Sweezy case which particularly 
concentrates on this problem and which, due to similarity of the area 
of inquiry (in so far as revealed by the topics of the questions) is 
particularly apposite to the instant case. 

It is true that the majority opinion (Chief Justice Warren 
and Justices Black, Douglas and Brennan) while discussing the pure 
First Amendment problem at greatest length places the point of decision 
upon the particular circumstance that it was impossible to tell whether 
the information sought to be elicited was desired by the legislature; 
if it was not the impingement upon the First Amendment inherent in the 
questioning would clearly violate due process; if it is not even clear 
that such information was authorized to be elicited the situation 
"must be treated as the absence of authority". 

The concurring opinion (Justices Frankfurter and Harlan) 
places the decision unequivocally on the fact that interrogation of 
Sweezy as to matters of the content of lectures given at a university 
violates the First Amendment, per se. 

This point of variation is of small moment under the circum- 
stances. In fact the sub-point of the majority applies equally to the 
instant case. In both majority and concurring opinions it is flatly 
stated that an inquiry into Communist belief or association at a uni- 
versity is inherently violative of the First Amendment and cannot be 
justified by reference back to the alleged "core" of subversion: 

‘There is no doubt that legislative investigations, whether 

on a federal or state level, are capable of encroaching upon 
the constitutional liberties of individuals. It is particular- 
ly important that the exercise of the power of compulsory pro- 
cess be carefully circumscribed when the investigative process 
tends to impinge upon such highly sensitive areas as freedom 
of speech or press, freedom of political association and free- 


dom of communication of ideas, particularly in the academic 
community." 


H # Ht H 
"The State Supreme Court thus conceded without extended 
discussion that petitioner's right to lecture and his right 


to associate with others were constitutionally protected freedoms 
which had been abridged through this investigation. These con- 
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Clusions could not be seriously debated, Merely to summon a 
witness and compel him, against his will, to disclose the 
nature of his past expressions and associations is a measure 

of governmental interference in these matters. These are rights 
which are safeguarded by the ill of hKights and the Fourteenth 
Amendment, We believe that there unquestionably was an invasion 
of petitioner's liberties in the areas of academic freedom and 
political expression--areas in which government should be ex- 
tremely reticent to tread. 


"The essentiality of freedom in the community of American 
universities is almost self-evident. No one should underesti- 
mate the vital role in a democracy that is played by those who 
guide and train our youth. To impose any strait jacket upon 
the intellectual leaders in our colleges and universities would 
imperil the future of our nation. No field of education is so 
thoroughly comprehended by man that new discoveries cannot yet 
be made. Particularly is that true in the social sciences, where 
few, 1f any, principles are accepted as absolutes. Scholarship 
cannot flourish in an atmosphere of suspicion and distrust. 
Teachers and students must always remain free to inquire, to 
study and to evaluate, to gain new maturity and understanding; 
otherwise our civilization will stagnate and die. 


"Equally manifest as a fundamental principle of a demo- 
cratic society is political freedom of the individual. Our 
form of government is built on the premise that every citizen 
shall have the right to engage in political expression and asso- 
ciation. This right was enshrined in the First Amendment of 
the Bill of Rights. Exercise of these basic freedoms in America 
has traditionally been through the media of political associa- 
tions. Any interference with the freedom of a party is simul- 
taneously an interference with the freedom of its adherents. 
All political ideas cannot and should not be channeled into the 
programs of our two major parties. History has amply proved the 
virtue of political activity by minority, dissident groups, who 
innumerable times have been in the vanguard of democratic 
thought and whose programs were ultimately accepted. Mere un- 
orthodoxy or dissent from the prevailing mores is not to be con- 
demned. The absence of such voices would be a symptom of grave 
illness in our society." 


Thus the Court established the First Amendment infringement 
Which, of course, is upon grounds even more applicable to Deutch's ex- 
ploration of the unorthodox as a Student than to Sweezy's, as a 
teacher. The Court there turns to the oft-used rationale for justify- 
ing this infringement, i.e. the potential menace of the violent over- 
throw of the government. They find, in effect, that it is here that 
the rabbit goes into the hat. The connection between the campus and 
the conspiracy is the missing link: 
"Notwithstanding the undeniable importance of freedom in 
the areas, the Supreme Court of New Hampshire did not consider 
that the abridgment of petitioner's rights under the Constitu- 
tion vitiated the investigation. In the view of that court, 


'the answer lies in a determination of whether the object of 
the legislative investigation under consideration is such as. to 


Justify the restriction thereby imposed upon the defendant's 
liberties.' 100 i. li., at 113-114. It found such justifi- 
cation in the legislature's Judgment, expressed by its 
authorizing resolution, that there exists a potential menace 
from those who would overthrow the government by force and 
violence. ‘That court concluded that the need for the legis- 
lature to be informed on so elemental a subject as the self- 
preservation of government outweighed the deprivation of 
constitutional rights that occurred in the process. 


"We do not now conceive of any circumstance wherein a 
state interest would Justify infringement of rights in these 
fields. But we do not need to reach such fundamental ques- 
tions of state power to decide this case. The State Supreme 
Court itself recognized that there was a weakness on its con- 
clusion that the menance of forcible overthrow of the govern- 
ment justified sacrificing constitutional rights. There was 
a missing link in the chain of reasoning. The syllogism was 
not complete. There was nothing to connect the questioning 
of petitioner with this fundamental interest of the State." 


At this point the majority finds that "the relationship of 
the Committee to the full assembly is vital, therefore, as revealing 
the relationship of the questioning to the state interest'. That 
relationship is found to be obscure and the investigation therefore 
vitiated. This sub-point is equally applicable to the appellant's 
interrogation but is properly treated as reinforcement of appellant's 
contention that the questioning was an absence of valid legislative 
purpose as discussed in Point III of this brief. Herein we are con- 
cerned only with the First Amendment effect £X proprio vigore rather 
than acting through the requirement of valid and explicit legislative 


purpose. 
The concurring opinion in the Bweezy case does not take the 

additional step. Therein the First Amendment violation, agreed upon 

also by the majority, is found to vitiate the investigation, per se: 


"The New Hampshire Supreme Court, although recognizing that 
such inquiries "undoubtedly interfered with the defendant's 
free exercise! of his constitutionally guaranteed right to 
leeture, justified the interference on the ground that it would 
occur 'in the limited area in which the legislative committee 
may: reasonably believe that the overthrow of existing government 
by force and violence is being or has been taught, advocated or 
planned, an area in which the interest of the State justifies 
this intrusion upon civil liberties.! According to the court, 
the facts that made reasonable the committee's belief that peti- 
tioner had taught violent overthrow in his lecture were that 
he was a Socialist with a record of affiliation with groups 
cited by the Attorney General of the United States or the House 
Un-American Activities Committee and that he was co-editor of an 
article stating that, although the authors hated violence, it 


was less to be deplored when used by the Soviet Union than by 
capitalist countries. 


"When weighed against the grave harm resulting from govern- 
mental intrusion into the Thialiectuel life of a university, such 
justification for compelling a witness to discuss the contents 
of his lecture appears grossly inadequate. Particularly is this 
so where the witness has sworn that neither in the lecture nor at 
any other time did he ever advocate overthrowing the Government 
by force and violence." 

Note the importance attached to the disclaimer of knowledge 
of violent overthrow, which disclaimer appellant also emphatically 
declared at his hearing. The Court's attention is also invited to the 
fact that the inadequate connection between Sweezy's circumstances and 
the "core" appears, at that, to be considerably more than appellant's. 
The concurring Justices, however, emphasize the need for a rigorous ap- 
plication of the shelter and haven of the First Amendment in this area, 
saying, "This means the exclusion of governmental intervention in the 
intellectual life of a university". 

Appellant was and is a student. His brief connection with 
Communism was as. an ‘undergraduate, with other students. He is a 
scientist and in the succeeding years since Cornell, has become a young 
physicist of some note. How can our belated, post-sputnik realization 
of the value of the inquiring, open and experimental mind be squared 
with the consequence that such an adventure as this appellant's under- 
graduate flirtation with Communism leads to the dilemma of becoming an 
informer or going to prison for contempt? This is the essence of the 
First Amendment aspect of this case: a conviction in this case serves 
not so much as a warning as to the power of Congress but as a warning 
to other young men that any even purely intellectual excursions outside 


orthodoxy are perilous indeed. 


V. APPELLANT'S HEARING WAS CONDUCTED FOR PURPOSES 
IF EXP’ E_ FOR EXPOSURE'S SAKE. 

"We have no doubt that there is no Congressional power to 
expose for the sake of exposure" (Watkins v. U. S.) 

In the Watkins case the defendant had offered a considerable 
amount of material consisting of excerpts from Committee documents and 
from newspapers and periodicals tending to prove that the House Com- 
mittee on Un-American Activities asserted an independent power of ex- 
posure. This material was not admitted into evidence and was included 
as an offer of proof and printed in the record. The Supreme Court, 
while holding that there was no Congressional power to expose for ex- 
posure's sake, was not willing to decide the case on this point, since 
it appeared to think that the material at hand, at least in part, de- 
pended upon the individual views of Congressmen. 

In the instant case, the only material offered was from 
official Committee documents [Defeniant's Exh. 2 and 3). This mater- 
ial was admitted into evidence and was part of the record in the case. 
Defendant's Exhibit 2 consisted of excerpts from the previous testi- 
mony before the Un-American Activities Committee of Ross Richardson 
and Homer Owen showing that the Committee, at the time it called Deutch, 
possessed a full knowledge of the activities, nature and membership of 
the Communist group at Cornell. Defendant's Exhibit 3 consisted of 
statements of the chairmen of various subcommittees of the Committee 
on Un-American Activities stating a purpose of exposure for exposure's 


sake on the part of the Committee. If statements of other chairmen at 


hearings other than that of the appellant are admissible to prove 

a subject or a legislative purpose, it would seem that the Court 
could equally consider statements by chairmen of other subcommittees 
tending to prove an asserted power of exposure unrelated to a valid 
legislative purpose. Other material contained in Defendant's Exhibit 
3 1s even more persuasive since it consists of official reports of 
the Committee as a whole to the parent body, the House of Representa- 
tives. Such statements are not the individual opinion of Congressmen 
but are an official report to the parent body of the activities of 
its committee. 


The same is true from excerpts from the Congressional Re- 


cord, in which committee chairmen have stated the purposes of the Vom- 


mittee to the House as a whole, generally on the occasion of the 
consideration of its annual appropriation. 

But unlike the Watkins case the circumstances of the in- 
stant. case themselves. compel the conclusion that exposure for expos- 
ure's sake was the purpose of the call of appellant. Although in the 
Watkins case the Supreme Court was unable to say that any subject 
of inquiry appeared with that unambiguous clarity required by the due 
process clause and although they were unable to distinguish a valid 
legislative purpose, it must be admitted that the circumstances of 
the Watkins hearing at least indicate a colorable legislative purpose. 
A mere "semblance" of legislative purpose was held by the Court in the 
Watkins case to be sufficient, but it did exist in the Watkins case and 
this semblance prevented the finding that that particular hearing was 
conducted solely for the sake of exposure. The Court contented itself 
with the explicit statement that exposure for exposure's sake was be- 
yond the pale of Congressional power without finding that that was the 
case in the Watkins hearing. But in the Deutch hearing there was not 
even a semblance of legislative purpose. The subject was even more 
obscure and vague and, most important, the Committee did not even pur- 


port to be pursuing a particular subject or purport to be pursuing a 
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legislative purpose. The whole confusion on the government's part 

at the trial as to what the subject was and the total absence in the 
record of any evidence in the government's case of a legislative pur- 
pose make it extremely difficult to avoid the conclusion that the sole 
purpose was, in fact, exposure, As a matter of actual fact, rather 
than legal conclusion, of course, everyone knows that this in fact 

was the purpose. Defendant's "exposure" was spread across the front 
pages of the papers by the time he got back to Philadelphia after 

the hearing. It is obvious from the mere reading of the transcript 
that the Committee did have a purpose in mind: exposing the identity 
of the faculty member at Cornell. Of course the government cannot 
admit to this purpose since it would be impossible to conceive of the 
use of this particular bit of minutig@ to the parent body's need in 
order to legislate. This would be indeed "ruthless exposure of pri- 
vate lives in order to gather data that ch neither desired by Congress 
nor useful to it", (Watkins v. U. S.). But exposure was the purpose 
and the question is hardly whether such is the fact, but rather 
whether this fact so preeminently intrudes itself as to make a judicial 
decision on that basis inevitable. 

In the Watkins case the proof of subject was "woefully in- 
adequate" and the legislative purpose "obscure". In the Deutch case 
no subject was ever brought to light and there is no proof whatever 
of legislative purpose. Thus it would appear that what is known to 
be a fact is also extremely difficult to avoid as a legal conclusion, 
namely, that the whole reason for the subpenaing and questioning of 
appellant was solely that of exposure without even colorable legisla- 
tive purpose. Does anyone really contend that the Congress, in order 
to intelligently legislate regarding Communism cares to know whether 
Bernhard Deutch, an obscure student "was acquainted with Homer Owen!! 
when both were undergraduates at college? Is this not "minutiae" in 
its most microscopic form? 


It follows that appellant's conviction must also be reversed 
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on the grounds that the function of exposure is beyond the bounds of 


Congressional power. 


Respectfully submitted, 
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SUPPLEMENTARY MEMORANDUM 


The ensuing memorandum is filed in response to the per 
curium Order of Court advising the filing of such a memorandum 
with respect to the effect of the opinion of the Supreme Court in 
Barenblatt v. United States and other recent relevant Supreme 
Court cases. 

States, 79S. -Ct. 1081 -(1959) and. . 
Sacher v. United States, 78 S. Ct. 842 (1958) are the two cases 
which are chiefly relevant. Flaxer v. United States, 79 Sup. Ct. 
191 (1958) will be referred to on one point. These decisions sup- 
plement appellant's contentions and do not necessitate altering 
the structure or arguments made in the principal brief and appel- 
lant's Reply Brief, both of which are filed of record. This 
Supplementary Memorandum is in no sense a substitute for, nor is it 
filed in lieu of, those briefs, and the essential elements of 


appellant's arguments on appeal are contained only therein and are 


not repeated in this Supplementary Memorandum, which deals only 


with the illumination provided by the opinions of the Supreme Court 
in the Barenblatt and Sacher cases. 


The portion of the principal brief which set forth the 


arguments which are now buttressed by the Sacher and Barenblatt 
decisions are headings I and II. There it is shown that there 
was, and still is, (A) contradiction between hearing, trial and 
appeal as to what the subject was, (B) total absence of any means 
by which appellant could have had even a hint of the subject al- 
leged at trial and (II) lack of pertinency. 

It is contended that there was no adequate opening state- 
ment, but such as there was, by committee counsel, stated that 
the Committee wanted to ask about "certain matters relating to 
your activity there [at Cornell]." The questiuns concerned his 
past activities as a student Communist at Cornell, which he 
answered, and the questions refused were the names of fellow 
students. 

At trial the government, by its only witness (and by 
statements of government counsel) expressly, definitively and ir- 
revocably denied, renounced and abandoned the position that the 
subject was Communism in education, or the group at Cornell, elect- 
ing instead to contend that it was Communist activities in the 
Albany areal/ and/or infiltration of labor and industry. On ap- 
peal, for the first time the government claims the subject was not 
the Cornell campus or the Albany area or infiltration of labor and 
industry generally, but the "inter-relationship" between the 
Cornell campus and the infiltration of labor. 

In the Sacher case there was a specific, clearly declared 


and recognized subject: the procuring of recantation of Matusow 


by the Communist Party. Sacher was indicted for refusing to 
answer three questions about his own membership in the Communist 


Party. This court held such questions to be sufficiently pertinent 


See Brief p. 15. 


to the subject of Matusow's recantation’. The Supreme Court re- 
versed on the grounds that such questions were not pertinent to 
the subject. 

Obviously the questions asked Sacher do in fact have a 
relationship to the subject as this court found; but that relation- 
ship was held insufficient. 

Obviously too, the questions, since they concern the 
witness' Communist activities, relate to the general subject of 
Communism, which is the general subject of the Sacher committee, 
and the Deutch committees' investigations. But this general rela- 
tionship is shown by Sacher to be insufficient. 

The standards required by Sacher, therefore, require the 
reversal of appellant's conviction since it is insufficient that 
they deal with a phase of Conmunien when the particular subject 
is either "Albany-labor" (as the government contends), to which 
the questions refused are totally unrelated, or the Communism or 
Communist activities of the witness, per se, which Sacher, like 
Watkins, holds insufficient as as subject. 

Barenblatt points up another aspect of lack of pertin- 


Appellant answered all questions about himself, his 
activities and the nature and activities of the Communists at 
Cornell. He withheld nothing but the names of his associates on 
the campus. 

In the Barenblatt decision the court declined to pass 
upon the validity of the only count in Barenblatt's indictment 
which was like all the “counts in appellant's indictment, i.e. 
Count #3, involving the affiliation of another person. Therefore, 


2. 252 Fed.-828, at 833. 


appellant's case is ruled by the Watkin's decision3/. Furthermore, 


the Supreme Court stated, as to Barenblatt: 

"and lastly, unlike Watkins, petitioner refused to 

answer questions as to his own Communist Party affili- 

ations, whose pertinency, of course, was clear beyond 

doubt". 

This factor was also stressed by this court in the Sacher 
case. "In the Watkins opinion the court emphasized that the indict- 
ment questions related to past activities of other persons, not of 
the witness "4/ That applies verbatim to the appellant. 

Barenblatt also points out that the defendant there did 
not raise the issue of pertinency. The government contends that the 

“appellant herein likewise did not raise pertinency and appellant 
contends that he did, although not expressly. (See pp. l4e and laf 
of Brief and pp. 1 and 2 of Reply Brief). 

The Flaxer cased’, in reversing convictions, held (at p. 194): 
"Just as the witness need not use any particular 
form of words to present his objection, so also the 
committee is not required to resort to any fixed verbal 
formula to indicate its disposition of the objection." 

But, in any case, Barenblatt was not decided on this 

pointo/ but on a broader basis of several sources of information 


available to Barenblatt which was not present in the instant case 


3. The perspective afforded by the four cases recently decided by the 
Supreme Court and a comparison of those cases shows that appellant's 
case is most similar to the Watkins case. These similarities are set 
forth in the appellant's Brief under heading I and II. 


4. Sacher vy. U. S., 252 Fed. 828, f.n. 7. 
5. Flaxer v. U. S., 79S. Ct. 191 (1958). 
6. "We need not, however, rest decision on petitioner's failure to 


object on this score, for here 'pertinency' was made to appear 
‘with indisputable clarity'". 


Barenblatt was afforded the statement at the opening of the hearings; 


Deutch was not. Barenblatt was afforded the opportunity of hearing 


the preceding witness, who named him; Deutch was note, Barenblatt, 


towards the end of his hearing was informed as to why he had been 
called; Deutch was not. 

In addition, appellant, during a colloquy with a committee 
member, was told: 

"MR. JACKSON: That decision does not rest with 

you as to whether or not the scope of this inquiry— 

as to whether or not certain individuals are important 

now or not. That is the responsibility of we Repre- 

sentatives to determine. That determination cannot 

rest with you. . ." 

The appellant contends that the subject of the inquiry 
was not sufficiently delineated to charge him, as an element of the 
crime, with awareness of how the indictment questions were pertinent 
thereto. But, beyond this, there occurred a fatal error when the 
government at trial elected to prove that the subject was either 
Communist activities in the Albany areaS/ or infiltration of labor 
and industry in the Albany area2’. The prosecution committed itself 
to this theory and the case was tried and argued on this theory. As 
set forth on pp. 8-10 of the appellant's Reply Brief, due process 
requires that a conviction be sustained on the evidence offered by 
the prosecution at trial. The requirement of a subject under inquiry 
is built into the statute under which appellant was indicted. The 


proseuction was required to prove the subject and undertook to.do so; 


7. The Government's suggestion that Deutch had knowledge of the 
previous testimony of Ross Richardson, is false (See appellant! 
Reply Brief pp. 3 and 4). . 


8. Testimony of government's only witness at trial. 


9. Statement of Rep. Kearney made at another place at another 

time by a different subcommittee. (J. App. p- 46). (The appellant 
never knew of any such statement until it was introduced, over 
objection, at trial). 


if the record does not sustain this subject, the prosecution cannot 
suggest a different subject on appeal. The Sacher and Barenblatt 
decisions do not directly concern this point, but both reaffirm 

the requirement that there be a clear subject and Sacher goes fur- 
ther than Watkins in holding that it is not sufficient that the 
indictment questions be generally in the field of Communism. 


+ *# & H H& HH H OF 

Section IV of appellant's Brief raises the First Amendment 
point. The Barenblatt case firmly establishes the principle that, 
in each instance, the courts must strike a balance between the 
"competing private and public interests", the latter being the 
weight, in each case, "to be ascribed to the interest in the Con- 
gress in demanding disclosures". In discussing this balance the 
Court considered need of Congress for the information and whether 
it would appear that the questions refused might have provided 
information necessary for a valid legislative purpose (which is 


discussed in Point III of appellant's Brief) or were asked solely 


in order to expose (Point V). 


The necessity of weighing these three aspects of the 
question of violation of First Amendment rights in the light of 
the circumstances of each individual case is argued in the Brief 
and was argued on appellant's Motion to Discuss. That argument 
will not be repeated. It must be noted that the following elements 
are present in the instant case which distinguish it from Barenblatt: 
1. Appellant answered fully as to his own membership 
and activity. 
2. Appellant was asked about past events. 
3. Appellant answered fully as to all aspects of the 
Communist student group at Cornell and refused only as to 


the names of others. 


4. No case has $0 far held that the names of past mem- 


ngress needs to 


bers are, per se, information which the Co 


legislate to a degree to transcend First Amendment rights. 


§ group leader in the Communist group on 
the campus was an F. B. I, 


5. Appellant! 


agent. 


Respectfully submitted, 


George Herbert Goodrich 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 


Where, in an investigation by the Committee on Un- 
American Activities of the House of Representatives into 
Communist activities in the interrelated fields of education 
and labor, appellant refused to answer certain questions 
of a subcommittee thereof on grounds of ‘‘moral scruples’’ 
(yet at no time asserting a lack of pertinency), but indi- 
eated his awareness of the subject matter under inquiry 
and the manner in which the questions refused of answer 
were pertinent thereto, and additionally was furnished 
some explanation, the questions presented, in the opinion 
of appellee, are as follows: 


1. Is the subject under inquiry clearly reflected by the 
record? 


2. Was appellant entitled to a further explanation as to 
the subject under inquiry and the pertinency of the 
questions thereto in the light of his obvious awareness 
of these matters, particularly where, as here, no ob- 
jection on pertinency grounds was asserted? 


Does the record reflect ample justification and a legis- 
lative need for the Committee’s inquiry into Com- 
munist activities in the interrelated fields of education 
and labor and its attempt to obtain from appellant a 
verification of the previous testimony of another wit- 
ness as well as additional pertinent information, par- 
ticularly that solely attributed to him? 


4. Was there any violation of appellant’s First Amend- 
ment rights? 


5. Does the record raise any issue as to exposure? 
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United States Court of Appeals 
For the District of Columbia Circuit 


No. 13,694 


Beennarp Devtou, Appellant, 
v. 


Unrrep States or America, Appellee. 


Appeal From the United States District Court for the 
District of Columbia 


COUNTERSTATEMENT OF THE CASE 


Appellant was found guilty in a jury-waived trial of 
contempt of Congress incurred by refusing to answer 
several questions posed by a subcommittee of the Com- 
mittee on Un-American Activities of the House of Repre- 
sentatives. This appeal is from a judgment sentencing 
him to serve ninety days and to pay a fine of one hundred 
dollars (J-A. 33, BR. 145). Appellant had appeared before 
the subcommittee on April 12, 1954, in the course of an 
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investigation covering Albany and ultimately extended 
to the entire upstate New York area." 

t refused to answer, as the District Court found 
(J.-A. 27-31; RB. 145), the questions set forth in the follow- 
ing four counts of the indictment? (JA. 1-2; R. 133): 


ie a, 
witness by the name of Ross Richardson has stated 
that you acted as liaison between a Communist Party 
a eS 
at Se Se ee 
of that faculty, who was a member of the Communist 
Party. Will you tell us who that member of the 
faculty was?’’ 
Count Two: Will you tell the committee, please, the 
source of that $100 contribution, if it was made?’’ 


““Count Four: Were you acquainted with Homer - 
Owen?’ 
“‘Count Five: The witness is directed to give the 
name of the person by whom he was approached.”’ 
2 In July, 1953, the Committee had begun hearings covering Albany and 
the adjacent area. Hearings Before the House Committee on Un-American 
Activities: Investigation of Communist Activities in the Albany, N.Y., Area, 
834 Cong., Ist Sean, pt. 1 (July 13-14, 1953); Gov. Ex. 1, R 31; J.A. 37. 


“‘Communist Methods of Infiltration (Education—Part 8)’; Govt. Ex. 5, 
R. 36; JA. 54. This was done by the Committee staff for editorial con- 
venience (J.A. 11, 13; R 48, 51-52). The hearings contained testimony 
the following witnesses bearing on what the committee sought to elicit 
appellant: John E. Marqusee (April 7, 1954) ; Emmanuel R. Richardson (. 

8, 1954). A third such witness, Homer Owen, had testified in 

session (J.A. 20; RB. 62; Hearings, supra, pt. 3, at 5352-53). 


2 Appellant was acquitted on count 3 (JA. 31, R. 129). 
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As the trial judge found, the subcommittee ‘“was investi- 
gating the infiltration of Communism into education’’ and 
the interrelationship of this subject (as particular testi- 
mony from appellant’s contemporaries at Cornell had indi- 
cated) with infiltration in labor (J.A. 29-30; BR. 127-128). 
Appellant’s defense*® at the trial was a lack of legislative 
purpose‘ in the claimed particular that appellant was not 
such 2 person, considering his ‘‘identity . . . area of knowl- 
edge, and . . . position,’? who could accord information 
affecting legislation (R. 92,95). At no time did appellant, 
with competent counsel at his side, profess ignorance or 
in any way indicate doubt as to the matter under inquiry; 
and he did not object to any of the questions on grounds 
of pertinency. 

The testimony of previous witnesses had made clear that 
appellant had information as to recent Communist activi- 


3 Near the beginning of his interrogation by the subcommittee, the appel- 
lant read a statement attacking ‘‘the jurisdiction of this committee under 
Public Law 601.”’ Gov. Ex. 5, supra note 1, at 4044; J.A. 56. This point 
was abandoned at trial (R. 20). 


4 As indicative of the continued legislative purpose of the Committee and 
its interest in the above subjects, there were received in evidence the follow- 
ing: (1) statement of the chairman at the opening of Albany hearings, offered 
at RB, 28 (Hearings, supra, note 1, pt. 1, at 2361-62; J.A. 37-40); (2) state- 
ment of chairman at opening of investigation in Chicago, March 15, 1954 
(Govt. Ex. 2, at 4165-66; J.A. 41-43, BR, 33); (3) statement of chairman at 
opening of resumed Albany hearings, April, 1954, offered at R. 35 (Heariags, 
supra, note 1, pt. 3 at 4297-98; J.A. 44-47). In addition, there were received 
the annual reports of the Committee to the House in 1953 (H.R. Rep. No. 
1192, 83d Cong., 2d Sess. (1954); Gov. Ex. 6; J.A. 69-77, E. 39) and 1954 
(ELE. Rep. No. 57, S4th Cong., Ist Sess. (1955); Gov. Ex. 7; J.A. 78-82, 
BR. 44). 

In addition to present and past legislative recommendations contained in 
the above materials, the Committee pointed out, in its annual report for 1954, 
that it was studying and had made during 1954 interim, reports on its findings 
‘‘that the Communist Party had directed its intellectuals and white-collar 
workers to leave employment in their own chosen fields and to obtain positions 
in industries vital to defense, such as steel, electricity, and the maritime.’’ 
Specifically with reference to the Albany hearings, the Committee reported 
im part: ‘‘On April 7 through April 9, 1954, a subcommittee of the Com- 
mittee on Un-American Activities resumed hearings in Albany, dealing prin- 
cipally with Communist infiltration of vital defense industries and education 
within the capital area and throughout the State of New York and adjacent 
States.”? Gov. Ex. 7, supra at 2,4; J.A. 78, 81. 
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ties importantly demonstrating the close relationship be- 
tween infiltration in labor and education. 

Five days before appellant’s appearance, John E. Mar- 
qusee had testified that he had attended the Cornell Uni- 
versity School of Industrial and Labor Relations between 
1947 and 1951. Hearings, supra note 1, pt. 1, at 4333. 
The schoc! required that each student should, if possible, 
gain employment in successive summers with a union, with 
management, and with a mediation agency. Through the 
placement office of the university the witness became em- 
ployed with the local of the United Electrical, Radio and 
Machine Workers having ‘‘jurisdiction over the General 
Electric plant”’ at Schenectady. Id. at 4334. During the 
summer he was so employed, appellant was brought into 
the Communist Party and was urged by the organizer to 
secure employment at General Electric and not to return 
to school. The Communist Party purpose of this was ex- 
plained to him by a union official and Party member. Id. at 
4336, 4338. When the witness decided to return to Cornell 
he was informed that he would be contacted there. Upon his 
return to school he attended Communist Party meetings at 
Ithaca, New York, in both the ‘‘downtown group”? and the 
“‘student group.’’ Id. at 4341. On the campus he joined 
in the activities of the Labor Youth League, every member 
of which, to his knowledge, was also a member of the Com- 
munist Party. Communist-line publications were distrib- 
uted. Id. at 4343. At the behest of the Party’s central 
committee in Ithaca, which had become active in the Ameri- 
can Labor Party, the witness became associated with the 
“‘downtown”’ group. Id. at 4345. In addition, he became 
business agent for a union in Ithaca. Id., at 4339. 

Another such witness, Homer Owen,® had testified in 
executive session. Note 1, supra. Owen was a student in 
the Cornell School of Industrial and Labor Relations from 
1947 to 1952 (J.A. 21; B. 64). Less than a month before 
appellant’s appearance, Mr. Owen gave the subcommittee 


5 As indicated above, appellant’s refusal to answer whether he was 
acquainted with Homer Owen was the basis of the fourth count. 
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information that students were accepting positions with 
Commnnist-controlled labor unions (J.A. 21; R. 64). As 
a result, the subcommittee was desirous, in the resumed 
Albany hearings in April, 1954, of ‘‘ascertaining to what 
extent any of those students leaving on those summer 
courses were influenced to select Communist controlled 
unions for the purposes of their summer work.’”* 

A third witness, E. Ross Richardson, testifying less than 
a week before appellant, stated that he attended Cornell 
Law School from 1950 to 1953. Hearings, supra, note 1, 
pt. 4, at 4355-56. When he was first approached by the Com- 
munist Party on the campus, he reported such fact to the 
Federal Bureau of Investigation and, at the request of that 
agency, accepted an invitation to join the Party. Id. at 4351. 
Part of his campus Party activities consisted in regularly 
distributing Communist leaflets at factories in Binghamp- 
ton, a nearby city in upstate New York. Id. at 4358-59. 
This was accomplished through the medium of a Commu- 
nist-dominated campus organization, the Labor Youth 
League. Id. at 4358, 4360. While at Cornell the witness 
rose to the chairmanship of the Central Committee of the 
Communist Party in the Ithaca area. Id. at 4362. Rich- 
ardson had this to say of appellant (Jd., at 4366-4367; 
JA. 51-52): 


‘¢Mz. Taverner. Were you aware of the existence of 
a Communist Party group within the faculty at 
Cornell? 

“‘Mr. Ricnarpson. Not as 2 group. I was only aware 
of one faculty member who was a Communist Party 
member, and I did not know who he was. 

‘Me. Taverner. You were never successful in 
learning his name? 

‘¢Mz. Ricnarpson. That is correct. 

‘‘Mr. Tavenner. How is it that you can testify that 
there was a pecan on the faculty who was a member 
of the Cea Party if you have never learned of 
his name? 

‘‘Mr. Ricuagpsos. I had one man who was to con- 
tact this person, and any information coming from 


6 Testimony of Mr. Tavenner, Committee Counsel (J.A. 21; 8. 62). 
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the city committee or from the Communist Party was 
carried to him through this one person, and anything 
he had to send back to the Communist Party came back 
through this one person. 

‘“Mr. Scuerer. What was that one person’s name? 

‘*Mr. Ricnarpsox. Bernie Deutch. 

““Mr. Scuerer. Spell it. 

‘*Mr. Ricnarpson. D-e-u-t-c-h. 

‘*Mr. Taverner. He was a member of the graduate 
school group of the party? 

‘¢Mr. Ricnarvson. That’s correct. 

‘Mr. Scuerer. Again for the record, what year 
was it that Bernie Deutch acted as a contact man with 
the professor? 

“Mr. Ricnarpsox. I know from the early part of 
1952 until the Communist Party re-registration, around 
March of 1953. 

“Mr. Tavexner. Were any contributions made to 
the general work of the party by the unknown individ- 
ual on the faculty? 

‘*Mr. Ricuarpson. At one time one hundred and 
some dollars was turned over to me from a mysterious 
source, and I suspected that it came from that member. 

‘Mr. Scoerer. You don’t know? 

“‘Mr. Ricnarpsox. I don’t know. 

‘““Me. ScHerer. You sav ‘a mysterious source.’ 
Was it this Bernie Deutch? 

“Mr. Ricnarpson. It came through Bernie Deutch. 

‘‘Mr. Scuerer. Did Bernie Deutch tell you where it 
was from? 

‘*Mr. Ricnarpsox. No. He said it came from some- 
one else other than himself.”’ 


Appellant entered Cornell University in 1947, leaving 
with a master’s degree in 1953. Gov. Ex. 5, supra note 1, 
at 4044; J.A. 55-56. His attendance at that institution, 
therefore, was not only in the same years but covered a 
longer span than that of the three previous witnesses, John 
E. Marqusee, Homer Owen, and E. Ross Richardson. 

Appellant admitted to the subcommittee his member- 
ship in the Communist Party while at Cornell. Ibid. Dur- 
ing his questioning he volunteered more than once his 
familiarity with the previous testimony of Mr. Richardson, 
who had described his activities insofar as they were known 
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to the witness. E.g., td. at 4045; J.A. 57-58, 59, 61. Al- 
though he professed a lack of memory as to certain details 
he admitted that his membership had continued to within 
a year prior to his interrogation. Id. at 4048; J.A. 66. 

As to Mr. Richardson’s testimony that appellant was 
the only go-between with a faculty Communist (count 1, 
supra) and as to a source of a contribution (count 2), 
appellant refused to identify the individuals concerned 
but admitted he had been a contact of someone. Id. at 
4044-4047; J.A. 56-65. Near the beginning of his testimony 
he indicated that ‘‘moral scruples’? prevented him from 
identifying individuals. Id. at 4044; J.A. 56. 

After the decision in Watkins v. United States, 354 U.S. 
178 (1957), and the per curiam order of this Court vacat- 
ing its previous judgment in Singer v. United States, No. 
13,299, and reversing the judgment of conviction below,? 
appellant filed a motion for summary acquittal on the 
sole ground that such decision and order required reversal 
of appellant’s conviction in the instant case. Appellees 
filed an answer to the motion, now pending for decision. 


(In the brief subsequently filed, appellant still relies, to 
some extent, on the Singer order. As respects appellee’s 
position respecting the import of the per curiam order in 
that case, see the answer filed in the instant case, at p. 9, 
fn. 13, and appellee’s answer to motion for summary rever- 
sal in Miller v. United States, No. 14,057, at pp. 2, 16-18.). 


STATUTE INVOLVED 


Rev. Stat. § 102 (1875), as amended, 52 Stat. 942 (1938), 
2 U.S.C. $192 (1952) : 


‘*<Every person who having been summoned as a witness 

by the authority of either House of Congress to give 

testimony or to produce papers upon any matter under 

™— US. App. D.C. —, 247 F.2d 535 (1958), reversing Singer v. United 

States, 100 U.S. App. D.C. 260, 244 F.2d 349 (1957), which had affirmed 

United States v. Singer, 139 F. Supp. 847 (D.C_D.C. 1956). No further con- 

sideration herein is given to the Siager Case inasmuch as this Court appears 

to have overruled its judgment therein. Barenblatt v. United States, No. 
13,327, decided January 16, 1958, slip opinion, p. 15. 
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inquiry before either House, or any joint committee 
established by a joint or concurrent resolution of the 
two Houses of Congress, or any committee of either 
house of Congress, willfully makes default, or who, 
having appeared, refuses to answer any question perti- 
nent to the question under inquiry, shall be deemed 
guilty of a misdemeanor, ishable by a fine of not 
more than $1,000 nor less $100 and imprisonment 
in a common jail for not less than one month nor more 
than twelve months.”’ 


SUMMARY OF ARGUMENT 
Lil. 


Since appellant failed at the hearing to object to any of 
the questions asked on grounds of pertinency, he may not 
now complain that the subcommittee failed to assume the 
burden of stating for the record the subject under inquiry 
and the manner in which the questions propounded were 
pertinent thereto. Nonetheless, the holding of the Watkins 
case is amply met on the record of the instant case because 
appellant at the hearing indicated his awareness of the 
subject under inquiry and the pertinency of the questions 
thereto. To this was added some explanation by the sub- 
committee. 

The precise subject matter under inquiry is clearly 
shown, apart from any reference to the resolution, by the 
“sources”? and ‘‘indicia’’? found in the record and avail- 
able for consideration in the light of Watkins. 


Ti-Iv. 


The record clearly reflects ample justification and a leg- 
islative need for the Committee’s inquiry into Communist 
activities in the interrelated fields of education and labor 
and the questions asked of appellant. The Committee not 
only sought verification of the testimony of a prior witness 


9 


Vv. 


The record does not present any valid issue as to ex- 
posure. 


ARGUMENT 
I 


The Watkins Holding Was Fully Complied With, Although Not 
Applicable in the Absence of an Objection on Pertinency 
Grounds 


Unlike the situation found in Watkins, appellant’s re- 
fasals to answer the questions propounded at the subcom- 
mittee hearing, as reflected by our Counterstatement, were 
not predicated on any asserted lack of pertinency. At 
trial, appellant abandoned the attack, made at the sub- 
committee hearing, respecting ‘‘the jurisdiction of this 
committee under Public Law 601”? (R. 20), and defended 
on the basis of an asserted lack of legislative purpose in 
the claimed particular that appellant was not such a per- 
son, considering his ‘‘identity . . . area of knowledge, and 
. - - position who could accord information affecting legis- 
lation (BR. 92, 95). The trial court rejected appellant’s 
contentions, and appellant thereafter contended in his 
motion for summary acquittal that there was no “‘proof of 
subject matter . . . made at the trial.’’ 

Following the trial and subsequent to the decision in 
Watkins v. United States, 354 U.S. 178 (1957), appellant 
additionally complains of a lack of contemporaneous ex- 
planation by the subcommittee. Whether or not appellant 
was entitled to such an explanation, we submit, is the prin- 
cipal issue in the case. The determination of most, if not 
all, of the remaining questions raised by appellant on this 
appeal would appear to be dependent upon the outcome 
of the foregoing issne so belatedly raised. 

As conceded by appellant (brief, p. 14e), appellant’s 
objections during the subcommittee hearing were made on 
‘“‘constitutional’’ and ‘‘jurisdictional’? grounds (R. 56). 
But, contrary to the position adopted by appellant in his 
brief (yet not in his previously filed motion or at any time 


10 


prior thereto), such objections as were asserted by him 
did not include any claim of a lack of pertinency. His 
objections are similar to, but hardly as broad as, the 
ones made by Barenblatt before the same Committee.* 
Upon the review afforded the latter’s objections in the 
recent decision in Barenblatt v. United States, No. 13,327, 
decided January 16, 1958 (slip opinion, at pp. 10-12), this 
Court concluded that ‘‘the question of pertinency was not 
raised by him”? (slip opinion, p. 12). Indeed, the situation 
seems practically identical with that in Barenbdilatt, for as 
observed by the Court (slip opinion, p. 10) : 

“‘The record of the hearing, at which Barenblatt ap- 
peared and during which the questions in controversy 
were asked, is devoid of any objection interposed on 

and of pertinency. Indeed, every indication is 
that he came prepared to refuse to answer any ques- 
tions of moment—pertinent or not.” 


Since appellant failed to object on grounds of pertinency 
he may not now complain that the Committee failed to 


assume the burden of stating the subject under inquiry 
and the manner in which the questions propounded were 
pertinent thereto. That such an objection must be made 
at the time the question is propounded is seen from the 
holding in the Watkins case, stated by the Supreme Court 
in the following terms (Id., at 214-215) : 


‘Unless the 
with undi 
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To require such an explanation to be made in the absence 
of such an objection would result in an impractical situa- 
tion requiring a committee to engage in endless and, in- 
deed, utterly useless explanations to a recalcitrant witness. 

Watkins states the law where an objection is made on 
grounds of pertinency. The law applicable to a witness 
who does not object on grounds of pertinency (or otherwise 
indicate doubt as to what information the Committee was 
seeking) is stated in Sinclair v. United States, 279 U.S. 
263, 299 (1928) : 


‘Intentional violation is sufficient to constitute guilt. 
There was no misapprehension as to what was called 
for. The facts were pertinent as a matter of law, and 
§ 102 made it appellant’s duty to answer. His mis- 
taken view of the law was no defense. He was bound 
rightly to construe the statute.’’ [Emphasis supplied.] 


This statement of the law has been cited with approval in 
the following cases, including Watkins: Townsend v. United 
States, 68 U.S. App. D.C. 223, 96 F. 2d 352, 361 (1938), 


cert. denied, 303 U.S. 664 (1938) ; Barsky v. United States, 
83 US. App. D.C. 127, 167 F. 2d 241, 248 (1948), cert. 
denied, 334. U.S. 843 (1948); Eisler v. United States, 83 
US. App. D.C. 315, 170 F. 2d 273, 280 (1948), cert. dis- 
missed, 338 U.S. 883 (1949); Morford v. United States, 
85 U.S. App. D.C. 172, 176 F. 2d 54, 57 (1949), reversed on 
other grounds, 339 U.S. 258 (1950); Emspak v. United 
States, 91 U.S. App. D.C. 378, 203 F. 2d 54, 57 (1952), re- 
versed on other grounds, 349 U.S. 190 (1955); Bart v. 
United States, 91 U.S. App. D.C. 370, 203 F. 2d 45, 49-50 
(1952), reversed on other grounds, 349 US. 219 (1955) ; 
Watkins v. United States, supra, 354 U.S. at 208-209. 
Thus, Watkins has recognized and left undisturbed the 
case law governing the situation where there is no objec- 
tion to pertinency (‘‘misapprehension as to what was 
called for’”—Sinclair, supra). This condition of a perti- 
nency objection is further emphasized by the Court’s cita- 
tion in Watkins as a parallel (in its note 55, at p. 215) of 
United States v. Kamin, 136 F. Supp. 791, 900 (D.C. Mass., 
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1956). In that case it was contended that a question must 
not only be pertinent, but ‘‘the witness must be informed 
of the subject matter, so that he may have a definite stand- 
ard by which to determine whether he should answer.” 
That court rejected such a sweeping contention “‘[bJecause 
if he was not so informed he admittedly indicated no inter- 
est, and did not choose to supplement any deficiency in his 
knowledge by asking either the Chairman or his own 
counsel.”” 

‘‘Rundamental fairness”? (Watkins, at p. 214) does not 
dictate otherwise, because ‘‘* * * the courts need not treat 
as important that which the witness obviously regarded 
as unimportant”? (United States v. Bryan, 339 U.S. 323, 
332 (1950)). A further discussion of this appears in 
Appellee’s Brief and Answer to Motion for Summary Re- 
versal, Gojack v. U. S., No. 13,464, pp. 11-12. 

Since appellant’s objections were similar to those of 
Barenblatt, it seems as clear here as it was in the Barenbdlatt 
case that the fact that a t “had prepared his state- 
ment as to his objections to the jurisdiction of the Com- 
mittee * * * indicates that he quite well knew the nature 
of the hearing”’ (slip opinion, p. 8). As this Court farther 
observed (slip opinion p. 13) : 

““That statement, which was inserted in the record of 
inmates feat he had any doubt as to the subject under 


oo cn ee eras 
aaetiene asked.” 


And, inasmuch as the Watkins holding is not applicable 
here in the absence of the required objection on pertinency 
grounds, his present contentions fail to the extent he insists 
that the subject under inquiry and the manner in which the 
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son to require proof at trial of something concerning which 
he had been obviously cognizant during his appearance be- 
fore the committee. 

So, even if an objection had been made on pertinency 
grounds, we submit that the subcommittee would not have 
been required to restate something concerning which ap- 
pellant was clearly cognizant. This seems especially clear 
here, particularly since some explanation had been made 
to him by the subecommittee—to which must be added his 
admitted knowledge of the preceding testimony of Rich- 
ardson who had identified appellant as a Party member. 
Gov. Ex. 5, supra note 1, at pp. 4044-4047; J.A. 57-58. 

Although we do not believe there is any occasion to look 
at such ‘‘indicia’’? or “‘sources’’? as were examined in 
Watkins, in the absence of an objection on pertinency 
grounds, consideration of similar criteria available in the 
instant case shows appellant’s contentions to be without 
merit. 

As respects the scope of the resolution concerned in the 
instant case, the Supreme Court in the Watkins case was 
dubious whether the pertinency of the ‘‘question under 
inquiry’’ there concerned, if sought to be derived solely 
from such resolution, would have sufficient clarity to in- 
sure ‘“‘that a witness can understand the pertinency of 
the questions asked him.’’ Jd., at 209. But.the Court, in 
a situation not unlike that here, found that that issue was 
not then before it ‘‘in the light of the Government’s posi- 
tion that the immediate subject under inquiry . . . was only 
one aspect of the Committee’s authority.’’ Id., at 209. 
The Court, however, recognized, as does appellant (brief, 
p. 19), that, whatever might be the case with respect to the 
limits of the enabling authorization, there was identifiable 
a “core’’, viz., ‘‘the need by the Congress to be informed 
of efforts to overthrow the Government by force and vio- 
lence so that adequate safeguards can be erected.’’ Id., 
at 204. 

The close proximity of the subject matter concerned 
here to ‘‘the core’’ discerned by the Supreme Court in the 
Watkins case is demonstrably clear. The Committee’s in- 
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quiry into Communist activities in the interrelated fields 
of education and labor is a reasonable “‘aspect”’ or facet 
of the broader area of investigation committed by the 
House to the Committee. Particularly does this seem so 
from the ‘‘repeated acquiescence by Congress in the Com- 
mittee’s inquiries.”? Id., at 217 (Frankfarter, J., concur- 
ring). So, just as the Supreme Court, in Watkins, de- 
clined to strike down the authorization for the creation of 
the Committee or to find that the committee’s inquiry ex- 
ceeded the bounds of the resolution, the Committee’s in- 
quiry in this instance must be deemed to fall within the 
ambit of the Committee’s broad authority. 

Looking beyond the resolution, as Watkins permits,® to 
such other ‘‘indicia”’ as ‘sources’? as the remarks of the 
chairman or members of the Committee, and the nature 
of the subcommittee proceedings themselves, one is able to 
discern clearly therefrom the subject matter under inquiry 
at the time of appellant’s appearance. This becomes 
readily apparent from the the references to the record 
noted in our Counterstatement. 


The several statements made at Committee hearings 
prior to appellant’s appearance reflect the subject matter 
under inquiry and show a Committee purpose in exploring 
all leads obtained by the Committee in the course of its 
long continuing investigation (in which Congress has re- 
peatedly acquiesced) into the various aspects or facets of 
Communist activities and propapanda. Committee inquiries 


experienced counsel at his elbow, di 
of pertinency to the questions refused of answer and for which he 
convicted. 
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into Communist activities in the fields of education and 
labor have been indicated.2® Since appellant failed to ob- 
ject on pertinency grounds or otherwise indicate a doubt 
or unawareness as to the subject under inquiry, it obviously 
does not matter that the opening statements were made 
out of his presence and even sometime before his appear- 
ance. In the circumstances, he may not complain of 
“‘prejudice’?.2 

We submit that those remarks, considered as a whole, 
left no doubt as to the nature of the inquiry, this alone 
satisfying one of the indicia set out in Watkins. The sev- 
eral statements are in no way open to the objections which 
the Supreme Court found in the chairman’s statement in 
Watkins, that it ‘did no more than paraphrase the author- 
izing resolution and give a very general sketch of the past 
efforts of the Committee”? (Id., at pp. 209-210). 

Turning next to the course of the proceedings, we find 
that the Committee has conducted long-continuing in- 
quiries into Communist activities in the fields of labor and 
education. That Congress has repeatedly acquiesced in 
such inquiries is clear. 

As the Committee’s inquiries progressed, it received evi- 
dence of a possible interrelation of these fields. In par- 
ticular, three witnesses, prior to appellant’s appearance 
before the subcommittee, furnished extensive and detailed 
information relative to the Communist infiltration into 
education and the interrelationship of this subject with 
infiltration into labor. Their testimony, as reflected by the 
Counterstatement, established that students at Cornell 


10The Committee’s inquiries in the fields of education and labor are also 
concerned in other cases which are or have been before the Court, See, for 
example, Barenblatt v. United States, supra, and Watson v. United States, 
No. 13,656; Busse v. United States, No. 13,529; and Gojack v. United States, 
No. 13,464. 


11 Even if the statements should be criticized by their remoteness in point 
of time or brevity as to detail respecting the subject matter under inquiry, 
such ‘‘deficiency’’ (assuming arguendo that it is present) was more than 
offset by the other indicia or sources available in this case. As pointed out, 
one or several of such sources or indicia may be considered in determining 
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University, as part of their summer curriculum, obtained 
employment with a Communist-controlled labor union 
through the facilities of the University placement office. 
During their summer work, they were almost immediately 
exposed to Communist activities and, furthermore, were 
recruited into Party membership. They were encouraged 
to continue their Communist activities upon their return to 
school; and the record shows that they did so, both on the 
campus and at industrial plants in a nearby city. 

Appellant, shortly before his Committee appearance, 
was positively identified by one of the witnesses as 2 Party 
member in the graduate student group as well as a contact 
as late as March, 1953, between the Party leadership and 
a Cornell faculty member who belonged to the faculty group 
of the Party. <A sizeable contribution was turned over to 
the Party leadership by appellant from a source other than 
himself, presumably from the faculty member concerned. 
The identity of such faculty member was unknown to the 
witness. 

It was against the background of such testimony that 
appellant was called and questioned by the Committee. 
The information already furnished the Committee had 
identified appellant with the Communist Party and its 
activities on a college campus and in the labor field. The 
liaison function carried out by appellant at the direction 
of the local Party leadership has been noted. Appellant 
was in a position to furnish detailed information not only 
of additional Communist Party activities on the 
and in the labor field but the extent of the activities of the 
faculty group of the Party in the interrelated areas of 
education and labor. Since appellant was the only person 
known to the Committee who could furnish information 
respecting the existence and activities of the faculty group, 
his testimony was obviously all the more important. 
Clearly, the information seemingly possessed by appellant 
was of considerable interest to the Committee and the 
Congress and could have exercised an important infinence 
on remedial legislation under consideration in the inter- 
related areas of education and labor. 
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When appellant appeared before the Committee, he con- 
firmed much (although not all) of the prior testimony 
respecting his identification as a Communist Party member 
on the Cornell campus and one who acted in the liaison 
capacity hereinbefore described. Thus, there is no valid 
issue present as to his identification and position. And, 
furthermore, the area of knowledge attributed to him is 
clearly seen from the details of the prior testimony respect- 
ing his identification and activities and the interrelated 
functions of the Party organization in the upstate New 
York area in the labor and education fields. 

Furthermore, the Committee not only explained the con- 
nective reasoning why his testimony was sought but appel- 
lant himself admitted knowledge of Richardson’s prior 
testimony. Looking at all of the circumstances herein- 
before noted, appellant was. clearly cognizant of the Com- 
mittee’s interest. His refusals to answer questions re- 
specting the identification of others engaged with him in 
Communist Party activities were predicated solely on per- 
sonal grounds, viz., ‘“‘moral scruples’’ not to involve 
anyone else other than himself. It is important to note 
that appellant, with competent counsel at his side, refrained 
from objecting to the questions on constitutional grounds. 
That ‘‘personal’’ reasons are not a legal justification for 
refasing to answer is clear and requires no further dis- 
cussion. 

Furthermore, appellant did not question the pertinency 
of questions designed to elicit information concerning his 
Party membership and activities, but chose to answer 
them (although some of his answers appear from the 
record to be evasive and unconvincing in the light of the 
prior testimony noted). Such conduct on appellant’s part 
(with experience counsel at his elbow) shows implicitly 


~32Bome of appellant’s testimony, however, was at variance with the preced- 


and obtaining additional pertinent information. 
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his awareness of the subject matter under inquiry and the 
manner in which the questions propounded were pertinent 
thereto. 

In the light of the foregoing, it is abundantly clear that 
the subject matter appeared with ‘‘undisputable clarity’’ 
from not just one but several of the sources or indicia 
available in this case. And, forthermore, ‘“‘the actual 
scope of the inquiry that the Committee was authorized 
to conduct and the relevance of the questions to that in- 
quiry’’ was ‘‘luminous at the time when asked and not left, 
at best, in cloudiness’? (Watkins v. United States, supra, 
at 214-215, 217). 


sideration in View of His Failure to Object on Such 
Grounds 

Appellant’s second point is that the questions refused 
of answer were not pertinent to the subject under inquiry. 
While the foregoing argument found herein under Point I 
is largely dispositive of his contentions, some additional 
comment might be appropriate. 

Since appellant did not object on grounds of pertinency 
at the hearing, he may not invoke the holding in the 
Watkins decision. See also Barenbdlatt v. United States, 
supra, and Sacher v. United States, No. 13,302, decided 
January 31, 1958. In this connection, appellant’s conten- 
tion that his acquittal is required “‘aside from the decision 
in the Watkims case” is unsupported by any authority 
cited in his brief or known to counsel for appellee. 

It may be noted in passing that appellant’s contention 
as to the subject under inquiry is erroneous, for the reasons 
cited in Point I of this argument and in the light of our 
Counterstatement. While initially the Committee did in- 
quire into Communist activities in the Albany and the ad- 
jJacent upstate New York area,” its subsequent inquiries 


a Ae ee ee 
sidered as a single geographical, political, and economic area. Albany and 
Ithaca are both in the Third Judicial Department of New York State. 
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into Communist activities in the Albany area as well as in 
the adjoining upstate New York area and elsewhere has 
been shown, as reflected by our Counterstatement, not only 
from the several statements of the chairmen found in the 
record but, particularly, the course of the proceedings 
themselves. Such matter shows that the Committee’s over- 
all interests were directed to the detrimental and ever- 
shifting activities of the Communist Party, wherever such 
activities might be found and not merely to a small geo- 
graphical area to the exclusion of the rest of the country. 

So, while the Committee as a starting point commenced 
its inquiries in certain geographical areas, its investiga- 
tion understandably was extended into adjacent areas upon 
receiving evidence of Communist activities in the fields of 
education and labor in such areas. The course of the pro- 
ceedings themselves reflect not only that, prior to appel- 
lant’s appearance, the Committee had undertaken an in- 
quiry into Communist activities in the fields of education 
and labor, but was concerned with startling information re- 
flecting the interrelation of such activities in the two fields. 
It was in this connection that appellant was called and ques- 
tioned, for the Committee was obviously desirous of veri- 
fying the previous testimony noted in our Counterstate- 
ment and obtaining additional relevant information, much 
of it attributed to him alone. 

That a congressional investigation may be broad in 
scope, so long as the authority of the committee is not ex- 
ceeded, is implicit from the Watkins decision. And, as 
was stated by this Court in Townsend v. United States, 68 
US. App. D.C. 223, 95 F. 2d 352, 361 (1937) :* 

‘A legislative inquiry may be as broad, as search- 
ing, and as exhaustive as is necessary to make effec- 
tive the constitutional powers of Congress. McGrain 
v. Daugherty, 273 U.S. 135. A judicial inquiry relates 
to a case, and the evidence to be admissible must be 
measured by the narrow limits of the pleadings. A 
legislative inquiry anticipates all possible cases which 


14 Cert. denied, 303 US. 664 (1938). 


nore Soc Se RE evidence admissible must 
be responsive to the scope of the inquiry, which gen- 
erally is very broad.”’ 


See, also United States v. Josephson, 165 F. 2d 82, 89-90 
(2d Cir., 1947), cert. dented, 333 U.S. 838 (1948) ; Barsky v. 
United States, 83 U.S. App. D.C. 127, 167 F. 2d 241, 243- 
247 (1947), cert. dented, 334 U.S. 843 (1948), rehearing 
denied, 339 U.S. 971 (1950); United States v. Orman, 207 
F. 2d 148, 153-154 (3d Cir., 1953). Farther, as recently ob- 
served by the Supreme Court in its opinion in Quinn v. 
United States, 349 U.S. 155, 160 asian : 


A Valid Legislative Purpose Was Present 


The statement of the subject under inquiry, when con- 
sidered in the light of the testimony adduced during the 
course of the proceedings, shows on its face the importance 
of the inquiry and the presence of a valid legislative pur- 
pose. There was, in fact, far more here than a “‘mere 
semblance’”’ of a legislative purpose in requiring appel- 
lant’s testimony. 

The Committee, contrary to appellant’s present position, 
was primarily seeking to verify previous testimony and 
obtain pertinent information, much of it attributed to 
appellant alone. Such information, considered against the 
background of the previous testimony and the Committee’s 
purpose in effecting remedial legislation, can hardly be 
considered in the category of mere ‘“‘bits of minutiae.’ 
Whether or not his Communist activities on the campus 


25 Appellant’s refusals to furnish the names of others who might or might 


‘moral seruples.’”? Such a reason should not be permitted to outway the 
clear legislative need for his testimony as appears in this case. 
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interest to the Committtee 
portant influence on remedial 
tion in such areas. 
The described interrelationship of Party activities in 
fields in upstate New York and else- 
information shown to have been 


posed and stu 
peatedly acqui 
ing Communist activities in those fields. 

Even if legislative proposals were absent it would be 
<<immaterial’? on the issue of whether the Committee had 
a legislative purpose. United States v. Josephson, 165 
F. 2d 82, 89 (2d Cir. 1947), cert. denied, 383 U.S. 838 


— 


(1948). The rule of the Sinclair case, that a committee 
may investigate ‘‘to determine what if any legislation was 
necessary,”’ seems particularly appropriate here. Sinclair 
v. United States, 279 U.S. 263, 294, 295 (1929). 

The specific interest of the Committee in enacting reme- 
dial legislation affecting Communist Party activities in 
these areas has been indicated.“ The record shows, among 
other recent legislation, the enactment shortly before appel- 
lant’s appearance of legislation based on a recommendation 
of the Committee that no educational allowance be paid to 
veterans enrolled in institutions listed by the Attorney 
General as totalitarian, Fascist, Communist or subversive 
(Veterans’ Readjustment Assistance Act of 1952, Section 
228, 66 Stat. 663, 38 U.S.C. $933 (1952)). Additionally 
the Committee’s interest in enacting remedial legislation 
in the labor field is seen from its sponsorship of the Com- 
munist Control Act of 1954,* which amended the Internal 
Security Act of 1950.° The 1954 amendment contains 
specific provisions relative to ““Communist-infiltrated or- 
ganizations.”” Both the Internal Security Act and the 
Smith Act® have been the subject of a continuous study 
by the Committee." It should be further noted in this 
connection that the detailed legislative findings found in 
the former statute have been held to be binding on the 
courts.> 

What a Communist does or can do in the position oc- 
cupied by appellant is pertinent to the national security 
and, therefore, a matter falling within the scope of the sub- 
committee’s inquiry and showing further justification for 

1 Supra, note 4, particularly Gov. Exs. 6 and 7. 

18 PL. 647, 83d Cong., 68 Stat. 775, 50 U.S.C. § 841 et seq. 

19 PL. 831, Sist Cong., 64 Stat. 987, 50 U.S.C. § 781 et seg. 

2018 U.S.C. § 2385. 

21 Gor. Ex. 6, supra note 4, at 153. 


22 Galvan v. Press, 347 US. S22, 529 (1954); United States v. Flynn, 216 
P.2d 354, 374 (2d Cir. 1954), cert. denied, 348 US. 909 (1955); Brick? v. 
Dulles, 101 U.S. App. D.C. —, 248 P-2d 561 (1957), cert. granted, 355 US. 
881 (1957). 
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the questions asked of appellant. He ignores the fact that 
the extent of the danger of the Communist movement and, 
therefore, the necessity for remedial legislation are to be 
measured by the number, location, activities, trainmg and 
capabilities of such persons. As was stated by this Court 
in its opinion in Barsky v. United States, supra, 167 F. 2d 
at 246: 
“If Congress has power to inquire into the subjects 
of Communism and the Communist Party, it has 
power to identify the individuals who believe in Com- 
munism and those who belong to the party. The na- 
ture and scope of the program and activities depend in 
large measure upon the character and number of their 
adherents. Personnel is part of of the subject. More- 
over, the accuracy of the information obtained de- 
pends in large part upon the knowledge and the atti- 
tude of the witness, whether present before the Com- 
mittee or represented by the testimony of another.’’ 


See also Morford v. United States, supra. To remain un- 
informed upon such a subject “would be a failure in Con- 
gressional responsibility.”” Barsky v. United States, 
supra, 167 F. 2d at 247. 

The decision of this Court that a committee does not 
depart from a legislative purpose when the investigation 
is ‘“‘to substantiate an earlier report’? where credibility 
was involved applies for a stronger reason where as here, 
the subcommittee had to determine the truthfulness of 
witnesses and the reliability of serious information ob- 
tained in an inquiry relating to existing statutes and pos- 
sible remedial legislation. Young v. United States, 94 US. 
App. D.C. 54, 212 F. 2d 236, 240 (1954), cert. denied, 347 
US. 1013 (1954). And, as stated in the opinion in United 
States v. Creech, 21 F. Supp. 439, 440 (D.C-D.C. 1947) : 


“The defendant’s statement to the subcommittee is 
alleged to be material to the investigation; and from 
the facts alleged it seems clear that the statement was 
a direct attack upon the credibility and trustworthi- 
ness of material testimony previously given... Such 
an attack upon the credibility of material testimony is 
considered pertinent and material as tending to im- 
pede or influence the course of the investigation.”’ 
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As recognized by the Court, an inquiry not only may be 
detailed when credibility is involved, but a legislative in- 
quiry may be as broad, as searching and as exhaustive as 
is necessary to make effective the constitutional powers 
of Congress. Townsend v. United States, 68 App. D.C. 223, 
232, 95 F. 2d 352 (1938), cert. denied, 308 U.S. 664 (1938) ; 
Watkins v. United States, 98 U.S. App. D.C. 190, 196, 233 
F. 2d 681, reversed on other grounds, 354 U.S. 178 (1957). 


Iv 

Appellant's First Amendment Rights Were Not Violated 

Contrary to appellant’s assertions, the inquiry by the 
subcommittee was justified and his First Amendment rights 
were not violated. 

Chief Justice Warren in the Watkins decision rean- 
nounced the familiar principle than an individnual’s First 
Amendment rights may be asserted against Congress’s 
right to inform itself for legislative purpose (354 U.S. at 
197). When such rights are asserted, it becomes the duty 
of the courts to assess the relative importance of these 


competing interests* (Id., 198). 


Before Watkins, the last case in field of Congressional 
which the majority of the Supreme Court addressed itself to this 
was United States v. Rumely, 345 U.S. 31 (1953). There the 
the doctrine as its reason for invoking the rule of avoidance of constitutional 
issues, from which stemmed its ultimate ruling of lack of pertinency. Before 
Rumely, see United States v. Bryan, 339 US. 323, 330-333 (1950). 


rehearing denied, 335 U.S. 899; Barsky 
V. United States, 83 US. App. D.C. 127, 167 F-2d 241, 244-250 (1948), cert. 
denied, 334 US. 843 (1948), rehearing denied, 339 US. 899 (1950); Lawson 
V. United States, 85 US. App. D.C. 167, 176 F.2d 49, 51-52 (1949), cert. 
denied, 339 US. 934 (1950), rehearing denied, 339 US. 972 (1950)).. (The 


[Footnote continued on page 25.] 
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It is difficult to imagine a matter of greater peril and 
concern to the nation than the threat of Communist propa- 
ganda and activities in the classroom and on the campus. 
Certainly, an inquiry into Communist activities in the field 
of education alone comes even closer to the “core” of the 
authorizing resolution than did the inquiry concerned in 
the Watkins case. As was observed by the Supreme Court 
in its decision in Adler v. Board of Education, 342 U.S. 485, 
493 (1952) : 

‘*A teacher works in a sensitive area in a schoolroom. 
There he shapes the attitude of young minds towards 
the society in which they live.’? 


Yet, when Communist activities in the field of education 
are found, as here, to be interrelated with those in the im- 
portant field of labor, the peril to the nation becomes more 
apparent and the concern of Congress becomes all the more 
important. As seen from our previous discussion, the 
specific interest of the Committee and the Congress in 
enacting remedial legislation affecting Communist Party 


activities in these two areas has been established. Ac- 
cordingly, our discussion under Point III of our argu- 
ment should also be considered here. 

The validity of the inquiry and justification for requir- 
ing appellant’s testimony is not dependent upon the out- 
come of the inquiry and such action as may ultimately be 
taken by the Congress. As stated by this Court in its 
ee Se 


[Footnote continued from page 24.] 


inner citations to these cases are those used by the Court in Watkins and they 
are to the assessments made in those decisions in favor of the legislative 
interest of this same Committee inquiring into Communist activities. Appellee 
has, however, added to the citations of these cases the notations of denials 
of certiorari and rehearings which do not appear in the majority opinion in 
Watkins.) For an illuminating discussion of this assessment process and the 
impact of considerations of Communism and national security thereon, see 
Prettyman, J., speaking for this Court in Eumely v. United States, 90 US. 
App. D.C. 382, 197 F.2d 166, 173-174 (1952), distinguishing Barsky. 

To these decisions may be added those of this Court in Barendlatt v. United 
States, 100 U.S. App. D.C. 13, 240 F.2d 875 (1957), and Bareabiatt v. 
United States, No. 13,327, decided January 16, 1958; Sacher v. United States, 
99 US. App. D.C. 360, 240 F.2d 46 (1957), and Sacher v. United States, No. 
13,302, decided January 31, 1958. 
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opinion in Barsky v. United States, 83 U.S. App. D.C. 127, 
167 F. 2d 241, 245:* 


“Obviously, the possibility that invalid as well as 
valid legislation might ensue from inquiry does not 
limit the power of inquiry; invalid legislation might 
ensue from any inquiry.”’ 


See also United States v. Josephson, 165 F.2d 82, 90-91 
(2d Cir., 1947), cert. dented, 333 U.S. 838 (1948). 
Dispositive of appellant’s contentions, we submit, is the 
rale followed by this Court in Sacher v. United States, 
supra (slip opinion, p. 4): 
“‘The Watkins opinion also emphasizes that ‘not all 
such inquiries [which impinge on First Amendment 
freedoms] are barred’ and that they are not invalid 
unless ‘unrelated to any legislative purpose’. It is 
plain that the courts must find the presence of a valid 
purpose related to law-making to justify ‘compelled 
disclosure’. z a - S 3 


Even if we were to assume that the right to engage in 


Communist Party activity is a right protected by the 
noe Sieht noche ee pours ‘we os not concede, 

t right, not being absolute, must yield to a superior 
public need such as that presented here.” 


Appellant has failed to demonstrate that a congressional 
inquiry and the enactment of statutes pertaining to educa- 
tion and labor (particularly where, as here, the two fields 
are interrelated) necessarily violate the Constitution or 
abridge rights under the First Amendment or that, in the 
light of the legislative need shown for his testimony, that 
his First Amendment rights were abridged. See Barsky v. 
United States, supra, 167 F. 2d at 246. And, as in the 
Barenblatt case, consideration in the light of the decision 
in Sweezy v. New Hampshire, 354 U.S. 234 (1957), does 
not compel a holding that any of appellant’s constitutional 
rights were violated. Barenblatt v. United States, supra, 
slip opinion, p. 7. 

24 Cert. denied, 334 US. %43 (1948), rehearing denied, 389 US. 971 (1950). 
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As Chief Justice Marshall stated in the early days of 
the Republic, one of two competing policies must not be 
permitted to destroy the other.* No such necessity 
emerges here as the situation is one where harm to the 
appellant is entirely conjectural A mere desire not to 
cause embarrassment to others should not be permitted, in 
a de minimis situation, to destroy the important public 
policy that the legislative forum is entitled to the complete 
testimony of witnesses before it. 


Vv 
The Record Raises No Issue Involving the Power of Exposure 


Appellant’s contention as to exposure is one essentially 
involving a claim of ulterior motive on the part of the leg- 
islators which is not properly a subject of judicial inquiry. 
This point has been decided adversely to appellant’s posi- 
tion, as he recognizes, in Watkins v. United States, supra, 
178 US. at 199-200. Furthermore, the same point, which 
has been asserted in various ways in the past, invariably 
has been rejected by this Court. Dennis v. United States, 
8 US. App. D.C. 31, 33, 171 F. 2d 986 (1948), affirmed 
339 U.S. 162 (1950); Barsky v. United States, supra, 83 
U.S. App. D.C. at 136, citing McGrain v. Dougherty, 273 
U.S. 135 (1927) ; Eisler v. United States, 83 U.S. App. D.C. 
315, 321, 170 F. 2d 273 (1948), cert. dismissed, 338 U.S. 
883 (1949). 

A valid legislative purpose, contrary to appellant’s con- 
tentions, has been established, as seen from the discussion 
found under Point ITI of our argument. And, the evidence 
relied upon by appellant at trial falls far short of estab- 
lishing that the dominant Committee purpose was that of 
exposure. Cf., Morford v. United States, 8 U.S. App. 
D.C. 172, 176 F. 2d 54, 58 (1949), reversed on other grounds, 
339 U.S. 258 (1950). 

In the Lawson case, the appellant there concerned raised 
‘exposure’? and also the contention, his sixth point, that 


% United States v. Burr, 25 Fed. Cas. 38, No. 14, 692 (C.C.D. Va., 1807). 
See also Mason v. United States, 244 U.S. 362 (1917). 
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the ‘‘The question was not pertinent because, for the pur- 
pose of the committee, it was cumulative ... .”” Brief for 
Appellant, pp. IV, 72, Lawson v. United States, 8 US. 
App. D.C. 167, 176 F. 2d 49 (1949), cert. denied, 339 U.S. 
934 (1950). These points were characterized as conten- 
tions which do not ‘‘merit discussion’’. Lawson v. United 
States, supra, 176 F. 2d at 54. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment below should be affirmed. 


Otiver Gascu, 
United States Attorney. 


Lewis CakRoLL, 

Wau Hrrz, 

Harotp D. RoyNnepance, JE., 
Assistant 
United States Attorneys. 
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tinen a b ellant 


The Government asserts as a fact that appellant 
failed at the hearing to object to any question on the grounds of 
pertinency. It is true that appellant's objections were general 
rather than specific, but at the very outset of his hearing ob- 
jected broadly to the committee's "jurisdiction" and also to the 
“constitutionality" of the proceedings. It has never been held 
that a particular formula of language is required of a witness 
and such a rule should be particularly avoided where a witness is 
before a Congressional commit tee that does not permit counsel to 
speak himself and does not permit counsel to advise his client at 
the initiative of counsel but only when the client himself asks 
his counsel for advice. 

This should be born in mind before any particular 
weight is given to the government's oft-repeated point that appel- 
lant had competent counsel at his- side. After all, the committee 


had two competent counsel at their side (Mssrs. Kunzig and, Tavenner) . 


Appellant's objection was prefatory and his 
Objections to "jurisdiction" and "constitutionality" were stated 
as continuing, he proceeded, in his own words, "under protest". 
‘It was then that either of the committee counsel present should 
have suggested elucidation to the witness. 

If not then, at least at the point when the wit- 


ness, in lay language, protested the relevancy to legitimate 


legislative purposes of the line of questions [see Appellant's 


Brief p. 14f], the committee of one of its counsel should have 
enlightened the witness. 

The pertinency which is precisely involved here 
is jurisdictional pertinency. The lack of designated subject 
reduces the importance of the aspect of pertinency of specific 
questions to the subject. The issue appellant raises goes fur- 
ther: how do the questions relate, to use the language of the 
Watkins decision [354 U.S. at p. 206], "to data to be used by 
the House . . . in coping with a problem that falls within its 
legislative sphere? No witness can be compelled to make dis- 
closures on matters outside that area". In any case, the objec- 
tions to "jurisdiction" and "Constitutionality" are sufficiently 
broad to include an objection as to pertinency, particularly in 
view of the statement of the Chief Justice in the Watkins case 
explaining the theory there enunciated as "a jurisdictional 
concept of pertinency”. 

II. Errors and Misstatements of Fact in the Government's Brief. 

The Government's brief bolsters the contention that 
pertinency was not raised by asserting as a fact that appellant 
abandoned the attack on the jurisdiction of the committee at 
trial, citing a page in the record which does not bear this out. 
This is not a fact. At trial counsel argued pertinency and men- 
tioned the point at N.T. 95,96,109,113,117,118,119. The Government 


on page 9 of its brief states that the questions raised by 
appellant on this appeal are belatedly raised in the right of 
the Watkins decision. If this were so it would make no differ- 
ence as to the disposal of this case by this Court but it so 
happens that the questions raised in this appeal and the points 
discussed and decided in the Watkins case were raised on 
February 11, 1955 in appellant's 62-page Brief for Defendant Sur 
Motion to Dismiss, which is of record in this case. “Lack of 
pertinency constituted Point III of that brief and is discussed 
on pages 53 to 62, inclusive, and is Point III in defendant's 
Motion to Dismiss filed February 11, 1955. 

To help establish the witness's alleged knowledge 
of the subject matter, the Governmdnt asserts throughout the brief 
(@.g. page 13) that the appellant at the time he testified before 
the House Committee was aware of the contents or substance of the 
testimony of Ross Richardson given a week previously. This - 
assertion by. the Government is totally without support on the 
record and, in fact, is not true. The witness knew nothing 
other than Ross Richardson. had named him as a former member of 
the Communist Party at Cornell University, as mentioned by com- 
mittee counsel in preface to a question. In fact, counsel himself 
was unable to obtain Richardson's testimony until months after 
appellant's hearing (and has never obtained the testimony of 
Marquese), because it was not available. After committee coun- 
sel's statement that Ross Richardson had named appellant as a 
student Communist at Cornell in previous testimony before the 
committee, the witness knew that Richardson had testified and 
assumed that he had "told all". He knew no more than this and 
this gives him no indication of the subject of his own hearing. 


He could not have known the subject of Richardson's testimony 


since it had been given only about a week before and was available 


to no one. But the witness's testimony itself demonstrates the 
fact that he did not know what Richardson's testimony had been 
(beyond the fact that he had identified appellant) because in the 
colloquy concerning the identity of the alleged faculty member, 
appellant said (R-57]: 

"Mr. Deutch. The committee knows through Ross Richard- 
son's statement that this gentleman had quit the Communist 
Party..." 

In fact, a subsequent examination of the testimony of Ross Rich- 
ardson published by the committee some months later indicates 
that Richardson had not offered this fact to the committee at 

his own hearing, thus indicating that appellant, when confronted 
at his hearing by Sommalttae “counsel with the assertion that Rich- 
ardson had identified him as a student Communist at Cornell, 
merely assumed that Richardson must also have told the committee 
that the faculty member in Siestion was no longer a member of the 
Party. Not only does this prove that at the time of his hearing 
Deutch had no knowledge of the substance of Richardson's testi- 
mony, but it also illustrates the lack of information in general 
on the part of the witness and the absence of any attempt by the 
committee to enlighten him. 

On page’ 16 of the Government's brief there is a 
whole series of factual assertions which are flat misstatements 
of.the record. The Government's brief says, "a considerable 
contribution was turned over to the leadership by appellant from 
a source other than himself, presumably from the faculty member 
concerned". The testimony of appellant at his hearing before 
the House Committee was that $100 was turned over not to "the 
leadership" but to the FBI employee, Ross Richardson [R-58] and 
this sum of: money was specifically stated by the witness not to 
have been contributed by a member ef the faculty at Cornell 


University [R-60]. 


The Government also states that appellant had been 
identified with "the Communist Party and its activities on a 
college campus and in the labor field". Of course the appellant 
did not know anything about this at the time he testified but 
the record shows in exhibits introduced by the Government itself 
[Government's Exhibits 3 and 4] that the appellant had never been 
identified with any activities in the labor field of any kind. 

Again, on pages 3 and 4 of the appellee's brief, 
the Government states, "The testimony of previous witnesses had 
made clear that appellant had information as to recent Communist 
activities importantly demonstrating the close relationship 
between infiltration in labor and education". This is simply 
false. The only "previous testimony" concerning appellant did 
not attribute any such information to him-or link him in any way, 
shape or form whth labor. If the committee had any such ihfor- 
mation, why didn't they ask appellant a single question about 
said alleged "close relationship"? This is something made up 
out of the whole cloth by a hardpressed brief writer. The same 
can be said of the unfounded assertion on page 16 of the brief 
for appellee that appellant was in a position to furnish detailed 
information about activities in the labor field and the inter- 
related areas of education and labor. How convenient for the 
prosecution were this the fact! Unfortunately, it is not only 
wholly unsupported by the record, --the record contradicts this 


“assertion. If it were a fact that appellant had, or had been 


: helieved to have such information how odd that the commit tee 


never asked him about it! 


The Government also speaks of appellant's carrying 
out functions "at the direction of the local Party leadership". 
Nothing in the record supports this allegation ana, in fact, 
appellant testified at his hearing that he did not know where 
the local branch of the Party was [R-67]. 

Again, on page 16 of the Government's brief it 
attempts to link appellant with activities of the Party organi- 
zation in the upstate New York area in the labor and educational 
fields. This is simply not a fact. It is not a fact in the 
sense that there is no such evidence. in the record and it is not 
a fact even if the Gavernment cared to go outside of the record. 
There was no mention by appellant or any witness at any time 
in connection with anything but the fact that he was a student 
Communist at Cornell. He was never linked in any way whatso- 
ever with labor or the Albany area. 

The Government's brief goes on to say: '"Further- 
more, the Committee not only explained the connective reasoning 
why his testimony was.sought but appellant himself admitted 
knowledge of Richardson's prior testimony" {[p. 17]. This 
sentence is untrue in general and in particular. The. committee 
eeplained nothing other than that Ross Richardson had named 
appellant. Appeltiant indicated no knowledge of Richardson's 
prior testimony except that Richardson had named him. 

The Government's brief goes on to state: "It is 


important to know that appellant, with competent counsel at his 


side, refrained from objecting to the question on constitutional 


grounds", whereas appellant stated at the outset that he was 


answering “only under pratest as to its constitutionality". 


Other instances of such misstatements and exagger- 
ations of the record exist; they are too tiresome and petty to 
enumerate, Why should the prosecution in this case demean the 
dignity of the United States, which seeks justice, not con- 
victions, by these multiple misstatements? It is suggested that 
it 18 because the prosecution is on the horns of a dilemma by 
reason of their election, at trial, to try to prove a subject 


wholly untouched upon at appellant's hearing. 


II. The Elusive Subject, 


With the filing of the Government's brief we now 
have a new subject which is alleged to have been under inquiry 
at appellant's hearing before the committee. At the hearing 
itself, appellant was questioned exclusively about his member- 
Ship in a Communist student group on the campus at Cornell. At 
trial, al) of the Government's evidence tended to prove that. 
the subject under inquiry was an investigation of the infiltra- 
tion of labor ywnions by Communists anywhere [e.g. Government's 
Exhibit No. 2: "Investigation of Communist Aétivities in the 
Chicago Area"], or investigation of Communist activities in 
the City of Albany, N.Y. (e.g. Government's Exhibits Nos. 1 


3, 4 and 6, all entitled "Investigation of Communist Activities 


in the Albany, N.Y, Area"), In fact, the Government's only 
witness negated any inference that the subject was investigation 
of infiltration into education and stated categorically that 

it was activities in the Albany area. 

The trial judge was naturally confused between 
the proof of the Government and the obvious fact that a reading 
of the text of appellant's testimony before the committee shows 
not a single question about infiltration into labor unions or 


activities in the Albany area, so in his oral opinion at the close 


of the case he resolved the dilemma by saying that the subject 
was apparently infiltration of Communists into labor and edu- 
cation. He said nothing about "the inter-relationship of this 
subject . . . with infiltration into labor" as it is stated he 
did on page 3 of the Government's brief, which statement is 
false. 

The trial judge was confronted by the same 
dilemma that now confronts this Court,--total variance, in fact 
flat inconsistency, between appellant's hearing before the 
committee and the Government's proof at trial. He attempted to 
resolve it by finding that both subjects were the subjects under 
inquiry. The Government in the light of Watkins now attempts 
to compound a new subject, i.e. inter-relationship between the 
two subjects. 

The first difficulty with this is the obvious one 
that all of this ex post facto attempt to create a subject does 
not help to satisfy the requirement that the subject appear to 
the witness at the time of his hearing with indisputable clarity. 
The Government counters this with the argument that the witness 


is not entitled to the. benefits of this rule because, in spite 


of broad objection to all of the questions on the grounds of 


jurisdiction and constitutionality, the witness did not invoke 
@ magic formula of words as each question was asked. 

And even conceding, arguendo, the Government's 
contention on this point, it is still necessary that there be 
a subject under inquiry. The statute itself makes this a re- 
quired element of the crime. Suppose it is held that the wit- 
ness, in not having specifically used the word "pertinency" in 
his general objection, waived the right to be informed as to how 
each individual question related to the subject matter? Nothing 


can waive the requirement that there must be a subject under 
inquiry and proof of said subject is required at trial. This 
follows, obviously, from the requirement of simple logic that 
there must be something to which questions can be pertinent. 

Here is the core of the Government! s real dilemma. 
Having proved on subject at trial, it cannot for the first time 
on appeal elect a different subject. Fundamental due process 
requires that the defendant have an Opportunity at trial, before 
the trier of fact, to refute each and every essential, factual 
element of the Government's case. This defendant had no oppor- 
tunity at trial to refute the factual assertion now made that 
the subject was the inter-relation between labor and education, 
Furthermore, the defense was likewise deprived of an opportunity 
to contest and argue whether the sub ject now brought forward was 
a Sigil subject for inquiry. 

Y In fact, in argument to the trier of fact at 
trial, appellant's counsel specifically stated that he was not 
going, to argue that Communism at Cornell or in education was not 
the subject because the Government -had agreed at trial that it 
was not: ([N.T. 114]. | 

: "MR. SAWYER: And. that was that it would appear 
that the subject matter must be the identity of these people at 
Cornell. 

"Now, if we had had any evidence that that was 
the subject of the Committee's inquiry, we would then address 
ourselves and move on to the question ‘Well, is that a proper 
subject for inquiry?' but, if anything was made clear by the 
government, it was that the Committee was not investigating 


Cornell. 


"There is-not the slightest hint that that is 


what they are investigating, ard yet this is what the defendant 
was asked." (N.T. 114] 


After which Government counsel rose and stated to the trier of 
fact, "I have nothing to add. . ." (N.T. 120] 

After such an express renunciation by defense 
counsel of a right to argue a question of fact (because un- 
controverted at trial) can the government now urge that fact 
upon this court? 

An Appellate Court oahnot say that had the Govern- 
ment elected to vffer different proof at. trial that that proof 
would also have been sufficient: to sustain a SonViatiOn iRettanben 
vy. U. S., 328 U. S. 750, 66 Sup. Ct. 169 (1946). See also U.S, 
Ya Klass, 166 F.2d 373 (C.C.A. 3d, 1948), . 

Elsewhere in the Government's brief ([p. 19] the 
Government returns 49. the basic position that it took at trial, 
d.e. it is sufficient « if‘ it appears that the questions asked the 
witness relate to the general’ subject of Communism, by saying: 

"Such matter shows that the Committee's overall interest 
were [sic] directed to the detrimental and ever-shifting 
activities BEULTI QU agi Party, wherever such activities 
might be found and not merely to a small geographical area 
to the exclusion of the rest of the country," 

Of course, no Appellate Court has yet gone this 
far. Watkins certainly did not, and in both the Barenblatt and 
Sacher cases this Court found a particular facet of Communism 


to have been the subject matter of the hearings in those cases. 


Respectfully submitted, 


Henry W. Sawyer Tir 


Counsel for Appellant 
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Pursuant to the per curiam order of Court, dated September 25, 1959, 
appelice submits this mencrantim in reply to appellant's memorandum, filed 
October 15, 1959, with respect to the effect on thie appeal of the opinion 
"Of the Supreme Court in Barenblatt v. United states (360 0.8, 109). This 
menorandun supplements the brief for appellee previously filed, 
ue “Por tho reasons herein cet forth it 4e mubaitted that the Barenblatt 
decision ie dispositive of this case, 

_ -Barapblatt v. United States,'gunra, affirmed the conviction of the 
Petitioner for fontourt for rofvenl to anmwer questions put to him by 4 
eubcommttee of the Un-American Activities Comm ttee of the House of 
Representatives. The questions related to his participation in or knowledge 
of alleged Commnist Party activities at educational institutions in this 
~ ountry (360 0,8, at 114-215), 

Th the Barenblatt case petitioner contended that "the compelling of 
testimony by the Subcommittee was neither legislatively authorised nor 
: “constitutionally permissible because of the vagueness of Rule XI of the 
House of Representatives, Bighty-third Congress, the charter of authority 
of the parent Committee! (360 U.S. at 115). The Supreme Court, after 
"reviewing the "persuasive gloss of legislative history" (United states v. 
Witkovich, 353 U.8. 194, 199) of the resolution (360 U.S. at 116-123), held 
that "it can hardly be eeriously argued that the investigation of Commnist 
activities generally, and the attendant use of compulsory process, was beyond 


_ the purview of the Committee's intended authority under Rule XI" (360 U.S. 


_ At 120-121), and that its legislative authority to conduct an inquiry into 


IN THB UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLAMBIA CIRCUIT 
Ho. 13,6% 


Pursuant to the per ouriom order of Court, dated September 25, 1959, 
appellee cubsite this mencrandum in reply to appellant's memorandum, filed 
Oetoder 29, 1959, with respect to the effect on this appeal of the opinion 
of the Supreme Court in Rarenblatt v. United States (360 U.S. 109), This 
‘memorandum eupplenette the brief for appellee previously filed, 
© Tor io reasons herein ost forth 4¢ 40 eubaitted that the Rarenblatt 
deoteton 49 dlepositive of this case, 


 .-—Babagblats v. United States,' muna, affirmed the conviction of the 
petitioner for conteapt for refusal to anawer questions put to him by a 
wubsomittes of the Uncknerioan Activities Ocantttes of the House of 
Representatives. The questions related to his participation in or knowledge 
_ of alleges Communist Party activities at educational institutions in this 
‘country (360 U,8, at 114-125), 
In the Barenblatt case petitioner contended that "the compelling of 

é testimony by the Subcommittee was neither legislatively authorised nor 
‘constitutionally permissible because of the vaguenese of Rule XI of the 
House of Representatives, Eighty-third Congress, the charter of authority 
of the parent Committee (360 U.S, at 115), ‘The Suprene Court, after 
| reviewing the "persuasive gloss of legislative history” (United States v, 

Witkovich, 353 U.8, 194, 199) of the resolution (360 U.S, at 116-123), held 
that Mit can hardly be seriously argued that the investigation of Communist 
 aotdvities generelly, and the attendant use of compulsory process, was beyond 
the purview of the Committee's intended authority under Rule XI" (360 U.S. 
at 120-121), and that its legiclative authority to conduct an inquiry into 


“20 
Communion in education me “unassailable” (360 U.8, at 122-123), 

I 

The hearing in the instant case wae part of « "general 

investigation of Communist activities” (J.A, 17) An the Albany, New York 
Pen, commenced on July 13, 1953 by the House Un-American Activities 
Committee (Gov, Br, 143, 18-19), On February 25, 1953, the ‘Committees also 
begun 6 series of public hearings on Communist infiltration into education 
Th the course of ite investigation of Communion in the Albany area, the 
Committee obtained testimony establishing that, during the period from 1947 
to 1999, © Ccamunist 0611 vas active on the campus of Cornell University, 
Witch 40 located 4n Ithaca, New York, @ short distance from Albany, end 
Shat students enrolled in the Cornell School of Industria) and Labor 
Relations were accepting positions with Communist controlled labor unions 
(Gov. ‘Mr. 347, 14-16), The purpose of the Committes in calling appellant 
Mae to inquire further into these activities which obviously related both 
_ $0.60 Anvestigetion of Communion in the Albany area and to an investigation 
Of: Communiien in education, and its relationship with Commnist infiltration 
Spt labor, On the basie of the Barenblat holding that the Comittee 
_ ‘has authority to investigate both "Communist activities generally" and in 
education, such an inquiry was clearly within the scope of the Coamittee!s 


of the Chairman, February 25, 1953" reproduced 
Appendix to thie Court's original opinion in f 

» 100 0.8. App. D.0, 13, 222, 240 F.2d 875, 55 and 
the opinion of the Supreme Court on affirmance (360 U8, at 


eXo 
191, fm. 31). 


Contrary to appellant's contention (Supp, Memo, pp. 2 5-6), the 
don of the Government as to the subtest of tne ingutry is not 
ent with its position taken at the trial (S.A. 13-24, 37-533 
Gov, Br, i-7, 1420), 


-3- 
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It 1e oubmitted that the questions were peftinent to the 
investigation and that, contrary to appellant's contention (Supp, Memo. 
PP. 3-4), on the baste of the criteria set forth in Metkine v. United States, 
354 0.8. 176, 208-216, and repeated in the Barenblatt case (360 U.8. at 12i- 
125), appellant “was well aware of the Subccamittes!s authority and purpose 
to question him ae it did’ (260 U.8, at 124). Preliminarily, "it goes 
without saying that the scopy of the Committee's authority was for the 
House, not a witnese, to determine” (360 U.S. at 124). On Wednesday, 
April 7, 1954, the Committee resumed ite Hieatings in the Albany ares 
(J.A. 14), announcing that the hearings were "a continuation of the open 
hearings which were conducted in Albany between Jaly 13 and 16, 1953"; 
\ that "[ithe) investigation ha{d) been extended into adjacent areas"; 
and that, in accordance with 4te legislative mandate, the Comittee would 
investigate "the extent, character and objects of Commniet Party activities 
Whenever evidence of its existence (was) found" (J.A. 45-46). John E, 
Marquesee, one of the witnesses called on that day, testified as to 
~ Ccmmunist Party activities at Cornell University between 1947 and 1951 
(Gov. Br. 4). The next day another witness, Emmaneel Rose Richardson 
@180 gave testimony about Party activities at Cornell from 1950 to 1953 
(Gov, Br. 5-6), Richardeon testified that appellant had/acted as a 
liaison between the Party leadorship and a member of the faculty whose name 
was unknown and that appellant had collected a sisable contribution for the 
Party from an unknown source (ibid.), 

On the following Monday, April 12, 1954, appellant testified 
(JA. 54). Abt the commenoment of the hearings, oounse} for the Committee 
made the following statement to appellant (J.A. 56): 


Mr. Deutch, during hearings in Albany last week, the 
committees heard testimony regarding the existence of a 


3/ For the convenience of appellant, who was originally subpoened to 
_ eppear in Albany on April 9, the hearings were continued to April 12, 
dn Washington (J.A, 1516, 54). 


Appellarit, in response to questioning, told the Committee that he 
attended Cornell University as an undergraduate and graduate student from 
1947 to 1953 (J.A. 55-56); that, @uring thie period, he wae a meaber of the 
Communist Party (J.A. 56, 61, 65); and that, while in the Party, he worked 

wath |Bamanuel Rove Richardson (J.A. 61*63), Appellant, who indicated that 
“he wae familiar with Richardson's testimony (J.A. 57), wae told by the 
 Commdttes voat Richarteon had testified to concerning him (JA. 56, 58-59). 
‘Bie questions forming the basis for Counte One and Two sotight to obtain 
from appellent the nase of the faculty member for whom appellant acted as 
liaison with the Party leadership and the name of the ancnymous donor 
“(Sah 2, 56, 58-59). They wave asked, as appellant was 80 advised, in order 
to determine “the extent of the existence of the Communist cell, "pursuant 
to the responsibilities of the Committee ab delegated by Congress (J.A. 56, 
64). Appellant, who admitted serving as a contact and collecting the 
dénation (J.A. 57-60), refused to answer solely on the ground that it was 
againet hie "morel scruples" to answer questions about other people 
(Joh. 56 57, 59)» For the came reason he refused to state whether he was 
acquainted with Homer Owen and to name the etudent who successfully 
» Solicited his meabership in the Party when he want to college (J.A. 63, 65). 
‘He never raised any objections on the grounds of pertinency. Indeed the 
pertinency of euch questions was "clear beyond doubt" and appellant, wio 
stcod Nautel!, cannot now contend that he did not understand how they related 
“to the subject under inquiry, Barenblatt v, United States, (360 U.8, at 3955 


t/ Homer Owen had testified at executive session that while he was a 
~~. student at Cornell University from 1947 to 1952, students enrolled in 
| the Industrie) Relations couree accepted summer positions with unions, 
Gome 6f which were Comminist cont: ed (SoA. 21, Gov. Br. PP. 4=5). 


3/ See aleo Gov. Brief pp. 6-7, 13-18, 


= 5 oe 
Appellant, however, ountends that, whereas he never objected to 
any of the questions on the grounds of pertinency, his objection at the 
Commencement of the hearings to the committeeto juricdtotion and to the 
Gonstitutionality of the proceedings necessitated an explanation by the 
Coamittese of the subject matter and the pertinenoy of any questions which 
might be asked (Supp, Memo., p. 4). A similar contention was made in the 
Bacenblat’ case and rejected by the Court. 
~~ Barenblatt, who, like the appellant here, never objected to any 
of the questions on the grounds of pertihency, contends that he had raised 
os the, ‘Asoue of pertinenoy in a written statement Challenging the jurisdiction 
Ms Of the Ocimdtton and dnforning 4t that he "might wish to... . challenge 
the partinency of the question to the investigation" (360 U.S. at 123), In 
reply to this contention made by Barenblatt, the Supreme Court stated 
(30 .8, at 123-124), 
#.# #.These statements cannot, however, be accepted as the 
equivalent of a pertinenoy objection, At best, they constituted 
Dut a contemplated objection dons still unesked, and 
buried as they were in the context of petitioner's general 
to the power of the Subcommittee they can hardly 
ered servers within the meaning of khet was said 
th atldods & bUye25, to what Would have 
been St ecole reciprocal obligation had 4t been 
faced with a pertinenoy objection. 6 / 
Appellant further seeke to distinguish thie caee from the 


/ Barenblatt case in that the opinion of the Supreue Court dealt only with the 


(questions pebteining to petitioner's past and present meabership in the 


Communist Party (360 U.S, at 115, 126) and not with . questions involving 
the menberehip of persons other than petitioner (Supp. Menlo., pp. 3-4). 


She We batt, heverthelose, that the holding must be the same, 


_ the precies toplo of the investigation here, as we have pointed 
“uh above, wie Communist activities at Cornell University and the questione 
eppellant refused to answer were clearly related to this subject. The 


/ Bee aleo Gov, Br, 7-12, 18-20, 


age iss U.8, 843), 


abe 

Barenblatt opinion does not indicate that euch questions, being plainly 
pertinent, are not proper ones for the Committee to ask, Furthermore, 
thie Court has repeatedly held that the power to inauire into Ccmmnien 
~ Apoludes the power to require witnesses to identify individuals who belong 
to the Commnist Party, “If Congress has power to inquire into the 

‘ _ @ibJeote of Communion and the Ccummist Party," as wae ead in Baraky v. 

* Mndted States (63 0.8. App. D.0, 127, 192, 167 F.2d 241, 246, cork. denied, 


4% has power to identify the individuals who believe in 
Comminies and those who belong to the party. The nature 
Peeergica tue, Fevecee G00 Bebe eiyle2 depend dn large 
Resvure vce he character and number of their adherents. 
° » the acouracy 


epends in large part upon the 
oy and the attitude of the witness, nether prosent 
a Mysimnrys.t4 ea Rope seen ed, by the ad Saget uf 


| he holding ofthe Bars: case tas reaffirmed in Morford v, United States, 
"ects Of members of the Publications Committee of the National Council 
for American Soviet Friendship, Inc.), 65 U.8. App. D.C. 172, 173, 176 

| ¥,24 5h) 57, revered on other grounda, 339 U.8, 250; Marshall v._United 

~* Bates, (List of contributors to the National Federation for Constitutional 
“Tdberties), 65 U.8. App. D.C. 184, 276 F.2d 473, pert. dented, 339 U.8. 933s 
“(abd An the ortginal pinion in the Barenblat oase vherein this Court stated 
Me U8. App. D.0. 13, 22, 240'F.24 675, 68h): 


matters of legitimate concern to the subcommittee under its 
enabling resolution, _7/ 


Thies holding was incorporated by reference in the opinion of the Court 
Mer 4) the Supreme Court (102 U.S. App. D.0. 217, 22h, 252 
6 ry e 


Itz 

Tt 49 gubmitted that the decision in the Barenblatt case-disposes 
Of appellant's cententions that Congress did not act pursuant to a valid 
Legislative purpose and that hie conviction violates his rights under the 
Piret Amendment (Appellant's Br., pp. 17-25).9upp. Meno., pp» 6-7). 
The Guprene Court, recognising that First Amendment rights are not absolute, 
“ald | that where ouch rights are asserted to bar governmental interrogation 
| Wresolttion of the iesue always involves « balancing by the courte of the 
" Competing private and public interests at stake in the particular 


We circumstances show" (360 U.8, at 126), Thereupon, taking into consideration 


the oompating private and public interesteW the Court held that "Congrese hao 
_ PWAte power to legislate in tho field ef Commmist activity in thie Country, 


$ | BRA t0 conduct appropriate investigations in aid thereof! (360 U.S, at 127); 
that @uoh power Mie not to be denied Congress sobely because the field of 


“ stéoation ds Anvolved" (360 U.S, at 129); and that such power embraces the 


: | HAGA tp Adentity a witness aso past or present meaber of the Communist 
"*) Party (360 U.8. at 131, 134). Wioweas, the opinion dealt only with the 


Petitioner's past or present meubership, we submit that, on the bacis of the 
> Baral tolding, aura, the decision in thie case must be the sane, 
‘Terthermore, the asserted deprivation of a constitutional right mst be 
‘personal to the olainant, See, g.g., Ashuander v, Zennegses Valley suthordty, 
“RP7U.8, 208, 947-348} Alabama Power Co, v. Iokes, 302 U.S, h6lsy 4793 
ideation v. Udman, 316 U.5, 44, 46. If appellant cannot invoke the 


"privilege of the Firet Amervinent ae to his om past and present membership 


; in the Party, it certainly cannot be argued that he can invoke the privilege 
‘tor the benefit of others. 


Although the Aatiad Pelsting of the Supreme Court 
as this Court's decision in Baraky, it is ficant 


WV 

Pinally, 4t 46 cutmitted that the Barenblatt decision disposes of 
appellant's contention that the investigation 1s invalid because the true 
objective of the Comittes wae purely exposure (Supp. Memo., 6~7). The 
transcript of the hearings in this case discloses that the Ocmmittes hed 
probable cause to believe that the witness posecsssed information which 
might be helpful to it in the performance of ite legislative responsibility 
to investigate Communion (Gov. Br., 5-7, 16-18), and the questions were 
Clearly relevant to such en investigetion. The Ocamittes acted clearly 
within the orbit of ite legiclative function and, therefore, "the judiciary 
Lacks authority to intervene on the basis of the motives which spurred the 
exercise of that power" (Barenblatt v. United States, 360 U.S. ab ashe” 
See also Gov. Br., 27, 28. 


Respectfully sutmitted, 


OLIVER GASGH, 


CARL W. BELCHER, 
HITZ 


-2/ Contrary to appellant's contentions, neither Sacher ve Upited States, 
956 U.S. 576, nor Flaxer ve Unhied States, 358 UeBe 147, 16 applica! 
to the facts of this case. Sacher decision merely held that "ta 
brief excursion, + # #, into proposed legislation barring Coumniste 
from practice at the federal ber, (was 8) eubject not within the 
subcommitteefe scope of inquiry as authorized by dts parent ccamittee'? 
(356 U.S. at $77). Plaxerts conviction was reversed because of the 
ambiquity. of the Subccamittee’s direction requesting petitioner to 
comply with ite order to produce the membership lists of the Public 


Works of America (358 U.S. 147). 


I hereby certify that a copy of the foregoing Reply Memorandum 
hae been mailed to attorneys for appellant, Henry W. Sawyer, III, 127 80. 
17th Street, Philadelphia, Pennsylvania; and George Hervert Goodrich, Require, 
607 Ring Building, Washington, D.0,, this 28th day of Gotober, 1959, 


Assistant United States Attorney, 


